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sion of Imam Khomeini’s Tahrir al-Wasilah itself .

We are pleased to be able, by the Grace of God, to offer this
English verseion of the second volume of the Risalah-i-Novin-i-fmam
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PART ONE: INTRODUCTION

I. THE HISTORY OF ISLAMIC ECONOMICS

With a glance at the history of Islamic civilization, we see that the
religion of Islam was a religion of politics and rule. One of the most
important and extensive programs dealt with economics and the estab-
lishment of a public treasury (bayt al-mal).

1. During the Time of the Prophet of Islam

The Prophet of Islam, from the beginning of the migration (from
Makkah to Madinah) and from the moment he accepted the leadership
of the people, turned his attention towards the establishment of a public
treasury. Its budget was gathered from zakat!, as well as the 20% tax
(khums), public treasury(anfal),taxes from lands and propertiesconquered
by Muslims and acquired as functioning entities (kharaj), the tax ap-
plicable to non-Muslims (dhimmah) like the Jews and Christians who
remain under Muslim protection (jaziyah), that which is obtained from
multitheists (mushrikin) without a war (fai'@) and that which Muslims
obtain from war (ghanayim). These were spent for the needy of the
Islamic society, for meeting damages and deficiences and insuring un-
abled and needy people.2

In Madinah, the Holy Prophet formed a contract of brotherhood
among the Emigrants from Makkah (muhajir) and the Helpers or Mus-
lims of Madinah (ansar). With this . contract, Muslims became part-
ners with one another as to the property and household goods. The Help-
ers gave half of their house and what they owned to the Emigrants,
showing Islamic brotherhood and the Islamic virtue of giving away
something which one needs (ithar) 3

After the victory over the Qaridah and Nazir tribes, when their pro-
perty was taken as spoils, the Holy Prophet said to the Helpers, 1
you want to take back your houses and possessions you gave to the
Emigrants, I will then distribute this property among them. If you desire
to give your houses and possessions to the Emigrants, then I shall dis-
tribute this property among you all.”” The Helpers replied, “Let the
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10 Part One: [ntroduction

Emigrants keep what we gave them and also divide up this property
among themselves.” The Holy Prophet lauded the sincere love of the
Helpers for the Emigrants and their willingness to give away what they
themselves needed.$

2. During the Period of the Caliphs

In the year 20 AH/641 AD, the second Caliph instituted a system of
public stipends (diwan) through ‘Ammar Yasir, governor of Kufa and his
deputy, b. Mas‘ud. According to this system, revenues were distributed
to people who were organized on the basis of smaller groups and units.
A person in each group was selected supervisor for the distribution.
These groups were called @rrfgh and the responsible person in each
group was called the deputy or §rrif. ©

Further, scales of payment were fixed and standards of entitlements

were laid down, based on the relevant Islamic criteria. People of Kufa
grouped under three major categories: The group of Emigrants and
Helpers; the group who participated in conflicts against apostates and
rebels; and people who went to Kufah after the Battles of Yarmuk
and Qadisiyah. The annual rates of stipends were based on scales of
200-3000 dirhams and 200-150 dirhams.

In the year 21 AH/642 AD, in recognition of the extraordinary ef-
forts and courage shown by the Islamic forces, a revision was made in
the above scales and the salary of the third group reached the level of
that of the Emigrants and Helpers.?

In the same year, ‘Uthman b. Hanif and Abu ‘Ubaydah were assigned
the task of land surveys and demarcation of cultivable and arid plots on
the basis of 36 jarib where one jarib is the equivalent of 1000 sq.m.8 and
the people were asked to give proposals for as much land as they could
cultivate.

During the period of the third caliphate, Abu Dharr was among
who, based upon the Quranic verse, ““..and those who hoard up gold
and silver and spend it not in God’s Way, announce to them a painful
chastisement.” (9:34)7 . went through the streets and bazaars among the
people announcing that holding basic necessities which were in excess
to one’s needs would be considered as hoarding! © and it must be dis-
bursed. I He continued to vehemently oppose people who took advan-
tage of their power and position to gain material wealth and to live an
ostentatious life and take wealth for their own exclusive use. He was
finally exiled to Rabadhah.
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The History of Islamic Economics 11

13. During the Time of Hadrat ‘Ali

Immediately after becoming Caliph, Imam ‘Ali ( £), confiscated the
property of people who had taken possession of it through their influen-
ce and position in the previous regime and distributed it among those

who had been working upon it.12 On the second day of his caliphate,
he declared, “Every property allotted out of the material resources under
the absolute Sovereignty of God and every entitlement that has been
improperly acquired by transgression of any right, shall revert to the
public treasury. This is notwithstanding any basic or multiple changes
and any length of time that may have elapsed in a state of actual pos-
session, including value of any assets utilized for marrying women and
acquiring concubines.”’13

During this era, as a result of the freedom and multiple possibilities
which the Muslim workers and farmers of Kufah had, many of the work-
ers and farmers from Iran who had been freed from Sassanian feudalism
went to Kufah with the permission of their Muslim rulers. They worked
as artisans and tradesmen, In order to enable the newcomers to gather
economic strength, they were exempted from the payment of the
tax which Christians and Jews pay who live under Muslim protection
(jazivah). However, they were required to pay their land taxes and taxes
on conquered lands (kharaj).14

During the caliphate of Hadrat ‘Ali, the rates of land tax and taxes
on conquered lands (kharaf) were reduced. This made the people inclined
all the more to paying their taxes. The reduced rates ranged from one
and one-half dirham per jarib for cultivable land to one dirham and two-
third dirham for semi-cultivable and pastoral land respectively. Every
jarib of grape cultivation was taxed 10 dirham per jarib.!>

the Period of the Umayyid Caliphs
mayyid Caliphs continuously increased the rate of taxation.
dministrators commited excesses against the rights of

alike 16 and extortion and overcharging be-
of Iraq, adversely affecting the mobile peopula-
7 However, during the rule of ‘Umar b.
11 in benefitting from an Islamic economy
and also mutual spirit of sacrifice. This

T sentatives collected zakah
hich was to be spent on the
| ‘Umar b. ‘Abd al-‘Aziz how
Caliph ordered them to
: free them.”!8
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5. During the Period of the Abbascid Caliphs

During the 500 year rule of the Abbascid Caliphate, even though
Islamic taxation was not practiced as it should have been, it managed
extensive lands.!?

6. During the Time of Imam Sadiq ( & )*

During the period of Imam Sadiq ( ¢ ), Islamic jurisprudents wrote
many treatises and books on economics based on Quranic verses, Islamic
Traditions and the Imam’s lectures. It is said that the first basic book
written on this subject was Makasib wa Mubadilat by Safwan Jamal, a
student of Imam Sadiq ( ¢ ). 20 Other books were also written during
this age on this subject, namely Kitah al-Kharaj by Abu Yusif Ya‘qubi
b. Ibrahim, Kitab al-Amwal by Abu ‘Ubayd al-Qasim b. Salam and
Kitab al-Kharaj by b. Yahya Damishqji.

7. During the Occultation N

During the occultation of the Imam of Time ( &) other books were
written on economics such as Kitab al-Siraj al-Wahaj fi Masa'lay al-
Kharaj by Fadil Ghatifi, Kitab Kharajivah by Muhaqiq Ardibili, Kizab
Kharajivah by Muhaqia Sanai, Kitab Makasib by Shaykh Murtaza
Al~Ansari,Kitab Tijarat by Shaykh Muhammad Hasan Jawahir and Kitab
al-ljarah by Mirza Habib Ullah Rashti,

During the current period of the occultation, many books have been
written on economic problems. These|includeid/-Makasib Al-Muharramah
(2 volumes) by Imam Khomeini, Kitab al-Bii (5 volumes) by Imam
Khomeini, Tahrir al-Wasilah by Imam Khomeini, Malivat Dar Islam,
part of Kitab al-Kashf al-Asrar by Imam Khomeini, Al-Masayil al-
Mustahdathah, appendix to  Tahrir al-Wasilah by Imam Khomeini
and Igtisadonaby the martyred Avyatullah Sayyid Muhammad Bagir
Al- Sadr (in 2 volumes).

The present book is a translation and elucidation on Economic
Issues taken from volume 1 and 2 of the book Tuhrir al-Wasilah |, writ-
ten by Imam Khomeini in Arabic during his exile to Turkey and Najaf,
Iraq, imposed upon him by the despotic monarchial forces.

* (g) May peace be upon him.
* <) May God expediate his manifestation,
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II. THE SYSTEM OF ISLAMIC ECONOMICS

This system is based upon Islamic precepts and the Divine Law
(shar §ah) which came to us through revelation to the Seal of the Pro-
phet, Muhammad, peace and the mercy of God be upon him and his
descendants. The word ‘economics’ (igtisad ) comes from the root word,
qasad , which means ‘moderation, not going beyond the limit. Magsud
means thrifty, economical and igfisad means moderation, equilibrium.

The adjective, ‘Islamic’, qualifying ‘economics’, points to the fact
that all the principles basic to Islam govern the socio-economic life of
Muslims at the individual and societal levels, so as to ensure overall
societal well-being through economic moderation. For instance, Islamic
laws concerning public finance and claims for compensation or welfare
payments, are part of the socio-economic system. These provisions are
conducive to preventing socio-economic evils and malpractices in the
process of ensuring justice and fairplay, as well as in the context of
honoring the rights of one and all in an Islamic society. This is what is
signified by igtisad.

1. Economic Potential and Wealth

Economic potential is one of the necessities of life which a human
being needs in order to provide himself or herself with food, clothing
and housing. According to one interpretation of the Holy Quran, econo-
mic stability is rather fundamental to dignified or appropriate human
living and the need for appropriate use of economic means is stressed
in the Quran, “Make not over your property..” (4:5) and “.Wealth
and children are the adornment of the life of this world.” (18:46)21

From the Islamic point of view, economic assets represent means
and not ends in themselves. These are means for fulfilling human needs
of the possessors and the others. These enable Muslims and non-Muslims
alike to be magnanimous and helpful towards each other. According to
the relevant Islamic teachings, the economic activities of people should
aim at legitimacy according to the Divine Law in the acciuisition of
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14 Part One: Introduction

wealth, so as to attain financial solvency and economic stability.Like-
wise, expenditure and investment is enjoined to be in the right and le-
gitimate direction. Those who acquire and utilize wealth in the pre-
scribed Islamic manner will deserve God’s further blessings and apprecia-
tion of the people.

On the other hand, if a person makes the gaining of wealth and
property the goal of life or become wealthy through ways which are
forbidden (haram) or spends it in ways which are forbidden and there-
fore, illegitimate and corrupt (fisad) or holds back from paying the rights
of society through zakat or khums, that person will be reproached by
God and the people.

2. Work and Efforts

Work and efforts are vital for livelihood. Islam considers these to
be very important. For instance, the Holy Quran says, “He it is Who
made for you the earth subservient, traverse you then its broad sides,
and eat you of His provision; and unto Him (alone) is the refurn.’”’
(67:15)22

The foregoing Quranic teaching indicates that to obtain one’s live-
lihood, work and efforts are essential, Every action which is legitimate
according to the Divine Law, whether it be material or spiritual, is con-
sidered to be work from the Islamic point of view. Thus, society, from
the Islamic point of view, consists of all of those who work and who are
equal from the point of view of ‘humanness’ even though they may
differ as to wages earned.

Unlike capitalist and communist regimes, Islam does not divide
society into two groups of workers and employers, thus avoiding any
antagonism or disputes and contradictions between them. Rather, in
an Islamic society, all are workers whether one be a blacksmith and
another, head of state. Living on illegitimate earnings or by begging,
is negated in Islam. It is the responsibility of the government to provide
for the handicapped from the public treasury and to help the unemploy-
ed until they find work.

[slam has always prompted Muslims and others to engage them-
selves in legitimate activities and in enhancing their efforts, especially
in the context of the dignity of manual work, agriculture and com-
merce. The Prophet of Islam ( o2 )* himsell performed the work of a
shepherd, as well as that of a trader and a construction worker in build-
ing the mosque at Madinah. Hazrat ‘Ali ( & ) proved his excellence at
agriculture and irrigation.

*(UG)MQ.Y God send His blessings upon him and his decendents.
www.nehzatetarjome.ir




II. THE SYSTEM OF ISLAMIC ECONOMICS

This system is based upon Islamic precepts and the Divine Law
(shar iah) which came to us through revelation to the Seal of the Pro-
phet, Muhammad, peace and the mercy of God be upon him and his
descendants. The word ‘economics’ (igtisad ) comes from the root word,
qasad , which means ‘moderation‘, not going beyond the limit. Magsud
means thrifty, economical and igtisad means moderation, equilibrium.

The adjective, ‘Islamic’, qualifying ‘economics’, points to the fact
that all the principles basic to Islam govern the socio-economic life of
Muslims at the individual and societal levels, so as to ensure overall
societal well-being through economic moderation. For instance, Islamic
laws concerning public finance and claims for compensation or welfatre
payments, are part of the socio<conomic system. These provisions are
conducive to preventing socio-economic evils and malpractices in the
process of ensuring justice and fairplay, as well as in the context of
honoring the rights of one and all in an Islamic society. This is what is
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1. Economic Potential and Wealth

Economic potential is one of the necessities of life which a human
being needs in order to provide himself or herself with food, clothing
and housing. According to one interpretation of the Holy Quran, econo-
mic stability is rather fundamental to dignified or appropriate human
living and the need for appropriate use of economic means is stressed
in the Quran, ‘“Make not over your property..” (4:5) and “..Wealth
and children are the adormment of the life of this world.” (18:46)21

From the Islamic point of view, economic assets represent means
and not ends in themselves. These are means for fulfilling human needs
of the possessors and the others. These enable Muslims and non-Muslims
alike to be magnanimous and helpful towards each other. According to
the relevant Islamic teachings, the economic activities of people should
aim at legitimacy according to the Divine Law in the acciuisition of

www.nehzatetarjome.ir



The System of Islamic I'conomics 15

3. The Importance of Work and Workers in Islam

The Holy Prophet said, 1 kiss the hand of a worker.” “*A merchant
is the beloved of God.” “A trustworthy and truthful Muslim merchant
will be among the martyrs on the Day of Judgment.”23

“Work resembles the manifestation of the Almighty...”Imam Kho-
meini said in a message following the victorious Islamic Revolution of
[ran. “God, the Almighty, is the Source of work...The management of
the country’s affairs is in the hands of the workers and farmers. Islam
treats you with great respect and it will return your rights to you.”24

a. Work and the Worker in the Macrocosm

“Work and the worker exist in all of the universes whether they
precede nature or follow nature. All creatures of this universe, whether
they precede nature, are part of nature or follow nature, all came into
being through work. Work is like being which intercedes in all areas of
the universe. The universe was created through God’s activities and the
elements of the universe through the activities or work that some crea-
tures perform.

“God, the Almighty, is the Source of all work and all workers. The
creatures of the unseen world were actualized through the unseen activi-
ties. Wherever you look, things of the world of nature, of whatever kind
or kinds, whether it be a thing which we consider to be of the lowest
level of creation like mines, earth or inanimate objects, or like those
which follow this stage like plants, trees or things which are far above
these like human beings, all of them are “manifestations of work and all
are workers, workers created them. Workers have preference over all
creatures.

“In the meta-universe, heaven and hell appeared from work. Hea-
ven and hell came into being through the work of human beings. It is
good deeds which are the source for the realization of heaven and un-
worthy and corrupt deeds are the source for hell.

“Work resembles the manifestation of God Almighty which per-
meates all creatures. There is work in all creatures and they were made
through work. All particles of existence are workers, even the particles
of an atom which exist in the world of nature are workers and with
awareness, all particles of the universe are active but we assume they are
not aware.”2>

b. Work and the Worker in the Microcosm
“God, the Almighty, is the Source of work. When we study work
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16 Part One: Introduction

and the worker from the microcosmic point of view, that is, creatures
upon the earth, upon this small planet which is not even a drop when
compared with all of the universe, that is, the material world is so ex-
tensive that, to date, that which humanity has come to know with its
knowledge is very limited. Some have said that there are stars whose
light takes 6 billion years to reach us. This is what is said, what has been

discovered, but, beyond this, God Almighty knows. Thus the earth is but
a very small thing in relation to such a great universe. Our sun and all of
the planets round the sun are nothing but a small particle in comparison
to the universe. All of the universe resembles a dot, a point in relation to
the metaphysical world and all of the metaphysical world, whether it
precedes or follows nature, is but a drop in comparison to the Will of
Allah...

c. The Role of Workers in Politics

“These workers of ours are individuals who are managers of human
society, managers of the affairs of the state, managers of countries, in
the hands of farmers, in the hands of factory workers. It is they who man-
age the countries and because of this, they are managers of this world.
This world of nature of the planet earth, which is only a little solar satel-
lite, is run by workers; it is they who manage this world and enliven the
country.

d. The Responsibility of Workers

“Thus, they (workers) are duty-bound in relation to a great affair.
They are greatly respected and have great responsibilities. Whoever has
more respect in this world is a person who is held in higher esteem before
God, is the source of greater influence and is, therefore, more responsible.
Our workers, whether they be from the farmers’ class or workers in fac-
tories or other workers, all of their deeds and blessings that exist in a
country are obligated to their existence and thus they have precedence
over others, while the responsibilities entrusted to them remain more
crucial than those of others.

“If a country achieves all-round progress, the beloved workers
will progress and if a country faces decline and decadence, the respon-
sibility lies with you. After all, not working, working less or remaining
disinterested in work are factors which bring about the decline of a
country.

“Today this country is yours. You are directly responsible for
the country. If you do not endeavor towards fulfilling your responsibili-
ties and do not give what is due to your country and Islam, you will be
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The System of Islamic Economics 17

responsible for that too. If, however, you put in appreciable efforts,
setting the country’s wheels in motion, you will be deemed precious
before God, the Almighty. Islam will hold you in esteem and ensure your
rights all the more. Islam stands for the rights of all workers, men and
women, for all farmers, men and women. Let Islam be realized. Let the
Islamic Republic be realized through the clear precepts of Islam.” 26

4. Achieving Efficiency

Muslim workers are religiously obliged to act and function with
discipline, tack, elegance, appropriateness and perseverance, as indicated
in the Quran. “And the heaven, He did raise it high and He has set up the
Balance (of justice).” (55:7)27 “He Who made best everything which He
has created...” (32:7)28 “It is the work of God Who has made very-
thing firm...”’ (27:88)29 “Verily everything We have created a deter-
mined measure.” (54 :49)30

The Prophet always stressed painstaking workmanship even the
digging of a grave. Once he advices a grave digger to improve the align-
ment of a grave, saying, “God likes whoever does an act, to do so with
unflagging determination, towards achieving perfection.” 31

5. Working Conditions from the Islamic Point of View

According to Islam, every economic activity must be beneficial
to the individuals concerned and the society, without any adverse
consequences, as noted in the dictum, “There is no adverse or adversing
results in Islam.” -

In an Islamic government , Imam and the leadership of the reli-
gious jurisprudents (vilayat fagih ) can offset any action or condition ad-
versely affecting the general well-being of the society, or to relieve the
hardship of people caused by wrong-doers,

For instance, towards relieving people from the unhealthy effects
of air pollution caused by brick kilns, their removal from inhabited
areas can be ordered. And, towards preventing any concentration of
wealth, suitable taxation measures can be devised and ordered.

With suitable conditions, checks and balances, adherence to the
straightforward Islamic line of socioeconomic endeavor is promoted and
ensured. This is done in order to avoid man’s injustice to man, to bring
about legitimate transactions between persons and to create mutually
respectable conditions among people.

Islam expects people to exert themselves, individually and col-
lectively, to the best of their ability and resourcefulness, in order to en-
hance the-quantity as well as quality of work performance, so that the
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18 Part One: Introduction

results are beneficial to one and all. However, Islam does not envisage
anything like the self-interest (profit motive) and monopolistic prac-
tices that are found in capitalistic regimes, which tend to make auto-
mations out of human beings. Islam endorses individual self-respect and
freedom of beneficial action.

Islam seeks to optimize individual efforts at meeting one’s own
needs, as well as ameliorating the difficult conditions of fellow human
beings, whose needs cannot be fulfilled without assistance from society.
All this is required to be achieved in the light of Islamic teachings and
morality, ‘

In contrast, Marxist regimes do not allow the people to exert
themselves according to their intrinsic best, so that they are unable to
obtain what they deserve, in terms of benefits to themselves and others.
This is contrary to the natural human condition in which individual
(physical and intellectual) energy and talents differ in strength and qual-

ity. Incentive to perform as best and as competitively as one can, and to
foster socio-economic growth and excellence would be lacking where
equal wages are prescribed. Further, it would mean less than optimal
social productivity, resulting in deteriorating conditions. The Soviet
Union led Stalin to announce in 1931 that, “In seeking to achieve pro-
gress, we encounteredhuman errors and slackness in the way we worked
If we want to achieve industrial power for ourselves, we must fix wages
according to individual output and not according to what a worker
needs.”3 2

The above basis of differential wages was formalized in the Soviet
Union in 1936. In doing so, the Soviet Communist Party deviated from
the famous Marxist principle that, “Everybody’s wages according to his
needs.” This principle has been replaced by the legal requirement,
“Everybody must work according to his or her ability and receive wages
according to the output.”33 Lenin, too, differed from the Marxist inter-
pretation of work and wages and did not recommend it34

In the above context, a religious edict (fatwah) issued by Imam
Khomeini may be noted, “Partnership in work in that sense that several
workers form a contract that the benefits of work undertaken or thing .
taken from nature like firewood, etc. is to be shared by all of them is
not correct because every person is the owner of his (or her) work per-
formed or owns that which he (or she) has attained.”35

6. Freedom in Choosing Work
From the Islamic point of view, individual capabilities and apti-

tudes differ and everyone is o %‘é%gtatr%ﬁqve{.)ﬁk and everyone is in need of
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others. An Islamic government must provide an environment whereby
each person can, in complete freedom, perform work which he or she
desires and all work must be done under the auspices of a supervisor
so that greater production and efficiency is achieved. This is indicated
in the Holy Quran as follows, “...We have exalted some of them above
others in degrees, that some of them may take charge of others and the
mercy of vour Lord is better than what they amass.” (43:31)36

That is, God in His Wisdom, created people differently in relation
to ability to work in a way whereby each one works at some work which
is needed by others and others undertake work which still others are in
need of. In this manner, individuals not only need, but also serve each
other. For instance, carpenters or bakers or blacksmiths need and engage
teachers for their children’s education and training. The teachers, too,
need the others to fulfill their requirements, so that they all contribute
towards meeting their comprehensive needs.

Islamic work ethics, such as indicated above, arc meant to over-
come any class differences, selfish motivations of individuals, and pos-
sible domineering tendencies of one group over another, Superiority of
human beings lies in their consciousness of God (tagwah), integrity and
trustfulness.

In such an environment, everyone can perform the work of his
or her choice without sensing any deficiency or disgrace and give great-
er production and efficiency to society,

7. The Rights of Workers

With regard to safeguarding workers’ rights, Islam traditionally
insists on the following: Honest discharge of contractual obligations37
not taking the rights of others away from them:38 and payment of
wages to a worker as his right before his sweat dries up.39

Aside from the foregoing requirements, functionaries of an Islamic
government are duty-bound to bring about equity, that is, they should
create an environment in which workers are able to obtain their rights,

In Islam, can the wages of workers as well as those of the employ-
er or owner of a factory be determined by production instead of being
determined beforehand?

Yes. In Islamic economics, there are three contractual relations,
namely, mudarabah, mazarah and musagat. These three types of
contracts, which will be described in detail later on, relate to the parti-
cipation of work with capital whereby the income of this company is
divided among the parties according to the contract, 50-50 or in thirds.

In this company, losses due to Wn%%ga'er{aarjio?ng?r accounted for by the
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workers and loss of capital is to be accounted for by the owner of the
capital.

8. The Ethical Bases of Islamic Economics

Another of the most important advantages of Islamic economics
in relation to work is the fact that it is based on ethics, faith, self-sacri-
fice, sincerity and brotherhood.

From the point of view of Islam and the Quran, work and actions
must be integrated with faith and integrity, loyalty to one’s contracts
and promises and other ethical rules before one’s actions meet the satis-
faction of God and His people and be saved in this world and the next.
If good deeds are not performed and through wastage of work, the rights
of people are decreased or if cheating or trickery be made use of in
work, that person will be among the losers.

As opposed to this is the system of capitalism which is not based
on ethics and morality. We see that American capitalists earn money in
any way possible including selling their reputation, dealing in illicit sex,
buying and selling narcotics and the enslavement and exploitation of
human beings, bribery, hoarding, etc. and every few areas are prevented
by the law. And if they externally are kind, warm and friendly, it is not
because they follow ethical and human principles, but rather to draw in
customers.

We see how they produce arms in order to gain further wealth
and property and how they cause wars among the deprived and weaken-
ed people,

Parallel to this regime of Oppression and absolute individual
freedom, its opposite, the system of communism comes into being which
takes away all freedoms from human beings and what damage and harm
this lack of freedom brings to individuals and society. It reached the
point where the Soviet leaders have recognized their error and now give
farmers permission to own their own small plot of land for cultivation,
to own their house, cows, sheep and chickens. Workers are not allowed,
to sell their products and buy whatever they want and put their money
in banks and receive interest on it. It was because of this that China con-
demned the Soviets for having deviated from the way of communism 40

By studying these thoughts, we reach the conclusion that Western
schools of thought, because of their limitations , have not attained the
utopia that their schools of though presented. In addition to the fact
that their utopias were deficient, this failure is due to their disregard of
ethics, self-sacrifice and Islamic brotherhood which guarantees the im-
plementation of laws and individual and social freedom and the attain-
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ment of the goal which is a safe, peaceful, pleasant and just environment
in the real sense. They have been obliged to resort to coercion and dic-
tatorship of the proletariat which they have used to replace faith and the
elimination of freedom and individual personality. Instead of an environ-
ment of happiness, peace and self-sacrifice, they have developed into a
static environment full of despair 41

9. Modern Economics

Murtaza Mutahhari, the martyred Islamic scholar, says, “One of
the issues which must be studied with diligence in order to reach a
decision about it (ijtihad) is the issue of modern capitalism which has
developed in the last two or three centuries. Modern capitalism is an
economic and social phenomenon which is a product of progress and
advancement and a new tactic.™?2

In the new economic order, the reasoning of socialists for the il-
legitimacy of modern capitalism is based on two principles: First, the
value of a commodity is equal to the work done on it and secondly,
surplus value which comes into being with modern capitalism only
depends upon the work of workers and should not include the tools of
production for surplus value. Now we will discuss value and surplus value
to see what the evaluating factors are.

a. Value

Economic value consists of the existing worth of something and
the monetary value of a material or spiritual thing or function (i.e.
teaching).

The idea which Adam Smith and Ricardo expressed and Karl
Marx chose is that the only source of value is work and the rate of
evaluation also depends upon the amount of work which is done upon
something. In other words, value equals work. This view can be criticized
from several aspects.

1. With the arrival of new and first hand goods, the value of the
old stock or old models comes down, even if the labor factor in both
cases is comparable, for people always tend to value new items more
than old ones.

2 Two individuals produce the same kind and quantity of product
but differ in quality of work for reasons of personal innovation and good
taste so that the product of one is accepted at a higher value than that of
the other.

3. There are many commodities which require no work to be done

upon them, yet they are valued like fish, timber, produce from dry far-
www.nehzatetarjome.ir




22 Part One: Introduction

ming, etc. which are priced disproportionately in relation to the cost in-
curred to obtain them.

4. Sometimes for two products like wheat and barley, a similar
amount of labaor is involved, but their evaluation differs.

5. Those who believe in equating a product’s value with that of its
labor content evidently view work done from the materialistic stand-
point of output and energy consumption only. They may consider even
joint costs, such as animal energy and transportation., Viewed in this
context, a farmer who uses his only cow for ploughing and levelling the
ground, as well as stamping on the harvested crops, ought to consider the
anenal’s share of labor to be greater than his own, although the initia-
tive, planning and direction of the work has been undertaken by the
owner.

Unfortunately, the above mentioned viewpoint does not take the
spiritual aspects of human beings into consideration nor invention, in-
telligence, ability, apptitude and intricacy , resulting in better perfor-
mance of work and rendering the products superior.

6. Evaluating products in the isolated context of labor is some-
thing based on historical materialism, which relies on the profit motive
as the driving force behind every economic and industrial activity. Al-
though economic reward is one of the motivations behind individual
efforts, not all activities take place for monetary gain alone, For in-
stance, functions of teachers, writers and guardians are not primarily
oriented to amassing money, but because of the nobility and sacred
quality of their work and their devotion to teaching, writing or guardian-
ship.

7. If the determining factor in the evaluation of a project is labor,
why should changes in its supply and demand cause fluctuation of the
value?

8. If wvalue is determined entirely by the extent of labor involve-
ment, why do prices of gold or precious stones continue to rise? Gold
which is the real money is the best example of why value is not equal to
work.

Considering the above points, we may say that value of a product
is not equal to the labor put in by workers, On the contrary, the human
element of work or labor is one of the factors that create, or contri-
bute, to the value of a product. Generally speaking, a product’s value
depends on: Its intrinsic worth and utility; the necessity for it;its extent
of availability or scarcity and its susceptibility to monopolization.

b. Surplus Value
The second basis for the opinion of Marxists as to the invalidity
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of capitalism is that the profit which an employer makes is a product of
surplus value and wages and naturally belongs to the worker 43 Capital-
ists take this for themselves without any right to do so.

Even though capitalism in our view is not the correct one, but
just as we saw in the first principle, the value of something is not only
and solely related to work done upon it. Rather, surplus value relates to
first, the unfairness of wages and exploitation of workers. Secondly, the
monopolization by capitalist of machinery and tools of production
which belong to society. Thirdly, the exploitation of consumers.

From the Islamic point of view, the Imam and the leadership of
religious jurisprudents (vilayat fagih) can supervise this affair in order to
establish equity and justice and with the help of the government, prevent
the exploitation of workers and consumers, determine the real wages of
workers and fair prices for consumers and receive taxes for the means of
production whether they be natural like the earth, the sea, etc. or arti-
ficial like machines, factories, etc. which belong to society and spend this
on public needs and in the stage where, for instance, 20% does not bring
about justice and equity, they can appropriate it.

¢. Tools of Production

Surplus value in modern capitalism must be basically seen in
techniques and industry. It is a capitalist society which spends enormous
amounts of money on the establishment of colleges and universities. It
provides millions of people with scholarships so that among them it can
find the most intelligent, competent, inventive geniuses and with the
scientific efforts of the men of the past and the contemporary ones, they
build facilities and means of production which can produce work which
is hundreds or even thousands of times the amount used in making them
and employ nature.

A capitalist purchases a product of science which came into being
through the efforts of a group of scholars and which helps in the advan-
cement of society and which actually belongs to society. It does this by
purchasing employment for an individual (for even a scientist cannot pa-
tent his discovery) and the capitalist himself then monopolizes the pro-
duct and makes great profit.

Today machines and tools are used to save manual labor. These
things are products of the human intellect and innovative efforts arising
from social necessity. These manifest the historical evolution of human
civilization and social progress. They result from great intellectual in-
puts and research contributions through thousands of years.

Unlike knives, which can result from any individual’s own con-
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scious use of his dexterity, machines that perform work instead of
human beings, require joint efforts and costs at the social level. After all,
appropriate promotion and facilitation of the development and use of
machines and tools is a comprehensive work, which is best entrusted to
a society as a whole, as it has been done through the centuries 44

Imam and the leadership of the religious jurisprudents can inter-
vene in the event of monopolistic practices concerning machinery and
means of production. Then, the Islamic government concerned will be
obliged to take steps in the public interest. Any monopolistic tendency
on the part of the individuals and groups, or even the technological and
scientific innovators or inventors and/or their financial and business
associates can, thus, be prevented. Further, steps can be taken to ap-
propriately compensate for the research and the development efforts
and the relevant costs from the public treasury, in order to be fair to the
rescarchers or inventors or others concerned,

In the above context, Imam Khomeini has laid down the basic
principles of business ¢thics as follows:

1. If it is customary for an inventor to patent his craft preventing
others from imitating it or multiplying it, it has no effect as far as the
Divine Law is concerned and it is not permissible to prevent others from
imitating it or trading it.

2.“Also, the monopolization of trade of a product or goods by
an organization or commercial institute is without effect according to
the Divine Law, and cannot prevent others from trading or producing it
if it is permissible for the public at large and putting it in the monopoly
of persons. .

3.The Imam and the leader (vali) of Muslims can limit what is
to the benefit of Muslims. For instance, he can determine a fixed price
or patent a craft or trade, etc. which is to the betterment of society .5

d. Examples of the Control of Educational Resources

The concept that the product of a college or university which
belongs to society and should become the monopoly of an individual
v 1ether it be the scientist himself or the capitalist or the worker, is a
i ncept which was commonly practiced among the Islamic scholars
in the past 46

The traditional Islamic centers of learning provide the basic neces-
sities such as housing and allowances for the education of the students
from the public treasury. But it is not the case that after they have
received their education, they are free to make use of their knowledge,
which occurred through funds from the public treasury or sell the pro-
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duct of their education to a capitalist or a person with power who uses
methods of coercion. Rather, after completing the cycyle of education,
that person is duty bound to serve the people and Islam for God. It is
because of this that we see that the professors of the traditional centers
of learning receive no payment for the lessons they teach. When they
travel to various areas of the country to guide the people or undertake
endeavors to have Islam be better understood or manage a mosque, they
should not seek any payment from people. They are only allowed to
meet their basic necessities from the public treasury and the funds which
the people pay in order toimprove the Islamic society.

Even though it may appear that it is possible that this concept
may, in practice, be misused but an Islamic environment of justice, con-
sciousness of God and faith, and total supervision prevents any possible
misuse. We see that if a religious scholar wants to take more than to meet
his basic necessities from the public treasury and he wishes to live in
luxury, he loses his credibility among the people and people turn away
from him.

e. Prevention of the Monopoly of Narural Resources

Among the important deeds which Islam has undertaken in pre-
venting the monopolization of the public wealth of society, was to
appropriate natural resources like mines, jungles, fallow lands, rivers,
seas, mountain peaks, mountains, marine wealth, shores; etc.

f. Extension and Regulation of Ownership

On the other hand, the Islamic faith strentgthens the character of
its adherents and sustains their deep concern for human welfare. Thus,
the affluent among Muslims are well-motivated for social work in the
righteous path of God. They endow (waqf®, donate (vagodhari), give
gifts (hebeh), charity (sadiqah), vow (nadhr) and will (wasiat) their
assets for common use and benefit. In this manner, they voluntarily
avoid any monopolistic accumulation of wealth in their hands. In
Islam, this phil nthropy has been a remarkable tradition, in as much as
every Muslim country or society where Islamic influence exists, main-
tains a specific Ministry or Department to administer Muslim trust
properties and charitable institutions, as will be separately discussed
later gn in this book.

g. The Supervisioon of Society over the Property of an Individual
At the same time that the Quran upholds private ownership, Islam
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assigns Muslim society the supervisory role for ensuring proper use and
maintenance of the properties. Any mismanagement or misuse or neglect
in this matter deliberate or through incompetence can be taken up by
the Muslim beneficiaries at large and rectified. This complimentarity
of individual and collective interest and active concern for objective
use and proper maintenance of property in the public interest calls for
integrity of the natural and physical assets, as indicated in the Quranic
verse, “And do not give away your property which God has provided
for you as a means of support to the weak, who lack comprehension,
and maintain them out of the income derived from it and clothe them
and speak to them words of honest advice.”” (4:5) 47 That is, the pro-
perty which belongs to an individual, belongs to society and is used in
support of the weak.

h. Imam Khomeini'’s Opinion on the Benefits of Tools of Production

Further, Islamic teachings and discourses concerning the fore-
going will be discussed later. Here we note Imam Khomeini’s illustration

of a point concerning means and ends of work and their relative signi-
ficance as follows, “If one who owns a fishing net places it as the dis-
posal of another, for catching fish and dividing the catch between them-
selves on a mutually agreed basis, it was not a mudarabah but a corrupt
practice and whatever quantity of fish the user of the other’s net ori-
ginally intended to catch, can be legitimately taken by him, provided
he pays only rent for the use of the net to its owner at an ordinarily
applicable rate.”"#8 '

This means that the participation in the means of production does
not jpso facto entitle the owner to any share in the profits attained.

10. Ownership in Islamic Economics

Ownership represents that proprietary interest which evidences
a legal relationship between a person and a real asset, entitling the for-
mer to the possession of the latter. Thus, within the limits of the Divine
Law, an owner of a real asset can make use of it or benefit from it.

a. The Various Types of Ownership in Islam

Islam recognizes three kinds of ownership: Personal and private
ownership of something derived from legitimate work and earning;
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public ownership, by all members of a society, of resources such as
water, land, energy and prizes of war and state ownership of things such
as fallow lands, forests, rivers, marine and intracostal resources, minerals,
mountainous terrain, unclaimed property, zakah, kharaj, jaziyah and
similar other tax deposts in the bayt al-mal, all of which belong to the
Islamic state and are utilizable for public expenditure, including socio-
economic welfare requirements.

b. The Method of Ownership in Islam

Above all, the Quran lays down that the basic sovereignty over the
earth and the heavens and whatever lies or functions therein belongs to
God. This is specified in the Quranic verse, “God’s is the sovereignty
of the heavens and the earth and what is in them; and He has power
over all things.” (5:120)49

According to the Quran, man has been created by God to be His
vicegerent on the earth. Then He entrusted mankind with His endow-
ments manifest in the natural realm for beneficial use in the process of
satisfying the intrinsic human needs. Any individual and/or collective
efforts at misuse or undue exploitation of the natural resources at the
disposal of mankind, so as to adversely affect each other’s wholesome
interests, are not allowed in Islam. On the contrary, every benefit that
huntan beings avail from nature carries moral responsibilities to ensure
its equality before God.

Based on the foregoing position concerning the All-pervasive
sovereignty of God over His human beneficaries of the earth, we may
infer as follows: -

1.Everything belongs to God, the Almighty, not to speak (only)
of whatever the mundane world comprises.

7. Whatever is found, or yet to be discovered, without our world
represents God’s blessings and these worldly resources are at the dis-
posal of mankind as trustees, so that human beings (as well as the other
earthly creatures) can derive sustenance from the same and, at the same
time, share the benefits in an appropriate manner.

3 Whereas humanity is ordained to be the vicegerent of God on
the earth, it is incumbent upon human beings to evidence a sense of
responsibility in harnessing the natural blessings in their common interest
thus, the human society as a whole is made responsible in the Quran for
safeguarding the interest of minors and the weak, who lack competence
for properly managing whatever real assets they inherit, so that the socie-
ty has to appoint a guardian trustee.

4. Ownership of goods or real assets does not necessarily mean
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the owner as in any way respectable, other than what comes from moral
strength and standing with regard to their individual rectitude.

5. Material possessions are means of fair and righteous living only,
in this ‘world and preparatory for the next, and these do not represent
any ends in themselves.

In the above context, the Prophet of Islam is said to have observed
that, “Whatever belongs to you is only what you have eaten and con-
sumed, what you have worn and torn, and what you have contributed as
charity to others and then remained for you.”50 ;

¢. The Way ro Ownership

In an Islamic socicty, ownership is recognized in three different
ways: Coming into 1)possession of something, which was not owned
or utilized by someone else previously and which was not encumbered
by any state or people, especially of land; 2)acquisition through transfer
of possession of something from one person to another, as in the case of
sale, purchase, donation, etc. (which transactions are discussed herein
separately in the part concerning trade and commerce); 3)succession of
persons into ownership such as in the case of inheritance.”S !

11. The Control of Wealth and Property in Islam

Islam grants ownership rights to people and permits them to trans-
fer the same from one to another or to successors by way of inheritance.
This is conducive to human society’s progress in enhancing work and
production. At the same time, Islamic regulation of wealth and owner-
ship aims at preventing concentration of income among any vested in-
terests such as evidenced in the capitalist system. These regulations
are based on Islamic concepts such as:

1. One of the ways of multiplying and appropriating the centrali-
zation of wealth is through the expropriation of mines, jungles, seas,
fallow lands and playing the stock market. Islam has removed them from
private ownership. Called anfal or acquisitions, they are under the
authority of the %ust law’ so that their benefits be used for the needs
of society.

2.The infrastructure of private ownership is work and a person will
own land if he works upon it.

3. Islam condemns the bourgeoisie character. Muslims do not have
the right to put aside the syrplus of daily expenses for himself and his
family. He should recognize the fact that this wealth also belongs to
society and it should be put into circulation for commerce, trade and
greater production so that society also benefits from it. It is because
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of this that the Holy Quran says, “..and those who hoard gold and silver
and do not spend it in the Way of God; announce to them a grevious
chastisement.” (9:34)52

As gold and silver have often been used as a means of exchange
and the number of coins in use exceeded the gold or silver back up, it
can be said that what is meant by hoarding gold and silver was the hoard-
ing of money and income and wealth. Today paper money which is
backed by gold and silver plays that very role which gold and silver did
at the time when the verse was revealed. Because of this, commentaries
have referred to the hoarding of dirhams and dinars such as 12,000

derhams is considered to be hoarding.”’53 Thus, in Islam, hoarding
of or leaving gold or silver or money stagnant , which is a means of
transformation for the economy of a society, is strongly prevented in
Islam.

4. What is more, Islam disapproves not only of hoarding or stagna-
tion of wealth, but emphasizes avoidance of its waste on luxuries, in-
cluding unnecessary expenditure on food, clothing and decorative items,
beyond the limits of moderation in personal and family consumption of
wealth. This is also specified in the Holy Quran, “O children of Adam!
Attend to your embellishments at every time of prayer and eat and drink
and be not extravagant; surely He does not like the extravagant.”(7
31)°4 Imam Sadiq, peace be upon him, explained this very Quranic
verse as follows: ““To think that God bestows on mankind every material
source of sustenance and blessing because of His Generosity and that
deprivation comes about because of His Wrath, is wrong. On the con-
trary, wealth belongs to God and He has given it in trust to individuals.
He has given permission for it to be spent in fairness and equity for
eating, drinking and marriage or to provide a means of transportation.
Any surplus must be used to meet the needs of the faithful believers of
society so that inequalities are eliminated. It is only in this case that
whatever is used for eating, drinking, marriage and providing trans-
portation is permissible. Otherwise, that wealth is forbidden unto him.

With reference to 7:31, Imam Sadiq adds the advice that people
should not be extravagant and immoderate, since God dislikes wasteful
consumers or users of His endowments,

The Imam illustrates this teaching by inviting people to realize
the extravagance involved in a situation where, not withstanding their
trusteeship of God’s endowments, they are called upon to buy, say a
horse for ten thousand dirham when its real value is equivalent to no
more than twentyderham .55

5. “An Islamic government condemns deviationists and oppressors
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and divests them of their undue affluence. For, instead of exerting them-
selves so that their economic and financial holdings in excess of their
judicious needs are devoted for ensuring the well-being of others in the
society, they misuse their surplus wealth, worldly status and the material-
istic power derived from the same, by evidencing extravagance, corruption
and socially harmful activities and tendencies.

6.“Islam prohibits buying. selling and use of household articles
made of gold and silver. This applies to even golden rings and silken wear-
ing apparel which are forbidden to men. Such extravagance results in mis-
use and stagnation of what is obviously surplus wealth and gives rise to
undue pride and rivalry among the people.

7.“Islamic prohibitions on hoarding or usury, are vet another im-
portant means for controlling and preventing the accumulation of wealth.

8."Taxation, collecting kliums and zakat, receiving vows or charity
and using them upon the way of the needy is another of the important
factors in the distribution of wealth and spreading of property in society.

9.“When all the means of controlling wealth accumulation are ope-
rative and still cases of undue affluence and concentration of wealth occur
from time to time, the public welfare authorities concerned can invoke
Islamic laws and cause heavier tax incidence to occur on the excessively
wealthy, so as to prevent further multiplication of holdings.

10.“Moral constraints, too, are applicable, so as to result in volun-
tary welfare contributions, interest-free loans or grants and similar other
kinds of assistance to fellowmen, as often emphasized in the Quran,
“And in their wealth and possessions (was remembered) the right of he
who asked and he who was prevenied (from asking).”” (51:19)56

Likewise, Islamic brotherhood entails three! levels: Meeting the
needs of brothers in faith and meeting one’s own basic needs (ihsan);
considering a Muslim brother to be equal with one’s self as to needs
(musawat); considering the needs of a brother in religion to be prior to
one’s own needs and meeting his needs before meeting one’s own needs.
(ithor)37 _

11.%The judicial system of Islam provides for an administrative unit
named davarah hisbah’8 | the head of whom is called muhtasab or sahib
alsug.

a. Prohibiting earnings based on transactions conducted at places
which encroach upon pedestrians.

b. Ensuring use of proper scales and standard weights and measures,
as well as controlling prices. '

c. Surprise raids and checks of sellers’ premises or warchouses and
opening of locks of hoarding storage areas when profiteering, hoarding
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and similar other harmful activities, including artificial shortage of essen-
tial coods, is suspected.

d. Punitive measures against those who are found to use their relig-
sion to cheet members of the public through overcharging.

The aforementioned marketing control organization is always and
everywhere crucial for ensuring a good [slamic system of government
based on public service, the organizations can be established in urban
and rural population centers, or areas with marketplaces, including newly
developed settlements and commercially and economically significant lo-
calities. The supervisors of the organizations hold judicial or magisterial
powers to make appropriate judgments on the spot, without undue de-
lays, towards ensuring the economic well-being of the local inhabitants,
irrespective of their social status.59
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PART TWO: SOURCES OF WEALTH (GOD GIVEN RESOURCES)

1. ACQUISITIONS (ANFAL)

1. Introduction

“They ask you about acquisitions (anfal). Say acquisitions are for
God and His Apostle. So be careful of (your duty to) God and His Pro-
phet, if you are Believers.” (8:2)1

The Arabic word anfal is the plural of nafl which means ‘bounty’.
The word is used here to signify the Divine bounties, in terms of the
natural and other material wealth or resources.

Natural wealth includes minerals, natural forests, pasture lands,
coastal plains and similar others. Other material wealth includes fortui-
tous acquisitions, such as prizes of war and accessions. All the earthly
resources and acquisitions or accessions represent God’s bounties. They
are meant for judicious utilization by mankind, in keeping with His benign
purposes.

The Quran emphasizes utmost human care in discharging the Divine
trust concerning acquisitions such as exemplified by the Prophet. FFor
those rtesponsible for acquisitions should be trustworthy before God.
This is in the overall economic context of ensuring the well-being of Is-
lamic society and peace and harmony among peoples, especially, the weak
and the deprived.

Accordingly, no less an Islamic personage than a just Imam can be
expected by people to supervise the utilization of acquisitions, This will
be conducive to extending the benefit of acquisitions to the weak and the
deprived among people. At the same time, it will ensure regular use of
acquisitions for providing necessary financial and institutional support for
popular Islamic learning. In this manner, Islam safeguards the pristine
integrity of the natural wealth as well as the beneficial impact of other
material wealth, by eliminating any possibility of monopolistic exploi-
tation, such as induced by capitalism and by securing the interest of the

www.nehzatetarjome.ir



40 Part Two : Sources of Wealth

people at large.

The Islamic approach seeks to ensure the public interest. This re-
flection of God’s bounteousness in common benefit of the people is
something diagonally opposite to the nature and content of govern-
ments whose arrogant leaders rebel against God’s Commands. The latter
are geared to the perpetuation of vested interests, such as those of capital-
ists or ruling elite. They monopolize the natural resources and material
wealth in their own and their associates’ private interest, depriving the
public of the naturally accuring benefits.

An Islamic government takes over the natural assets and extends
their benefit to the society at large, especially to those who otherwise
remain deprived. That wealth should not be monopolized by the rich is
made clear in the Quran. “Whatever has God bestowed on His Apostle
from the people of the towns, belongs to God and for the Apostle and for
his (the Prophet’s) kindred, and the orphans and the needy and the way-
farer so that it may not circulate among the rich ones of you and what-
ever gives you the Apostle, you accept it and from whatever prevents it,
vou be away from it and fear you the wrath of God. Verily God is severe
in retribution.” (59:7) 2

“Acquisitions (anfal) are property which are special to the Imam
( & ), just as they were part of the Divine Sovereignty of the Prophet
( w2 ). Acquisitions which are considered to be anfal consist of:

2. Acquisitions Muslims Attain Without War

“Whatever came into the possession of Muslims, without involving
any war or military expedition. This includes land or any thing other than
land abandoned or gifted to Muslims by the owners.” 3

3. Barren Tracts of Land

“Tracts of land unsuitable for cultivation, but useable for develop-
mental and/or settlement purposes and other land-areas unusable due to
the absence of water or even any submergence under water and similar
other reasons. This is irrespective of whether or not the barren tracts of
land were ever owned by some legal entity in the past and subsequently
abandoned without leaving any trace of ownership.” 4

4. Historical Ruins

“Land areas and settlements vacated by ancient peoples, which
have since become historical ruins, such as of Babylon and Kufah and
similar other places. These sites proper, the built-up areas around the same
and the relevant archeological remains are all part of acquisitions,”S
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Acquisitions 41

5. Seas, Rivers and Islands

“The seas, rivers and streams and islands are all considered as part
of acquisitions.” ©

6. Jungles and Mountain Peaks

“Plateau mountains, vegetation, rocks and similar other geographic
and geological features, as well as the natural wildernesses, forests, un-
cultivated or pasture lands are all part of acquisitions.””

7. Possessions of Monarchs

“Whatever possessions have been monopolized by kings and their
courtiers are all part of acquisitions.”” ®

8. Quisranding Acquisitions

“Rare and outstanding possessions such as horses of quality, orna-
mental robes, bejewelled swords or daggers, armor and similar others are
considered as acquisitions.” ¢

9. Spoils of War

“All prizes of war, seized without consent of the Imam ( z= ) are
acquisitions. 10

10. Inheritance of People Who Lack Heirs
The inheritance of a person who has no heirs. 11

.11. Mines

“Mines pertaining to lands other than private lands or mines which
have not been revived by private initiative (like oil and gas) are part of
acquisitions.” 12
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[I. LAND AND WORK (REVIVAL OF BARREN LANDS)

1. Introduction!3

Opponents of ownership of land believe that the very concept of
land ownership came into being as a result of coercion which brought
about an unfair division of land throughout history whereas land is natural
wealth and the human being had nothing to do with its creation.

This issue in unhealthy socicties which have moved away from
primordial nature and have turned to materiality and corruption is such
that throughout history, through the misuse of position and power and
coercion and force, they begin to appropriate lands and gradually mono-
polized a great amount of lands.

Islam condemns this kind of land ownership and it believes this is
one of the signs of the decline of civilization. Aristocrats became drowned
in materiality and because haughty with power, they then monopolized
lands and other natural resources which belong to God and the people.
They did not allow the weak, poor and deprived to enter those lands and
make use of the public water and pastures. They even killed the she-
camel of the miracle of the Prophet Salih. (775714

But in healthy societies which have not moved away from one’s
primordial nature, land is never distributed in such a way as to cause dis-
crimination. Islam gives priority to a person who works land and revives
barren land over the person who owns the land. At the same time, land
ownership belongs to the public. Ownership is taken away from the per-
son who owns it and given to those who will actually revive it.15

2. Barren Land

Imam Khomeini’s explanations concerning barren land are as
follows: “Barren waste land is one which has remained uncultivated or
unused due to absence of water or submergence under water or flood or
coverage by reeds, sand or gravel or bushes and trees among similar other
natural phenomena of waste lands. Barren lands can be grouped into
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44 Part Two: Sources of Wealth

two categories:

“(i) Barren virgin land which did not belong or pertain to anyone
and which was not irrigated or about the ownership and past status of
which nothing definitive has been established.

“(ii) Land which was developed and irrigated in the past and which
subsequently became wasted and barren.’’16

a. Problems Concerning Barren Land

Problematic aspects concerning waste land are discussed by Imam
Khomeini as follows:

1. “Although virgin waste land is part of acquisitions, in the absence
of the Imam ( z= ), anyone who proceeds with the work of irrigation or
drainage of a tract of waste land for the explicit purpose of rendering it
cultivable, will be entitled to own the same, provided he can fulfill the
conditions to be mentioned subsequently herein. This is irrespective of
whether or not the developer is a Muslim or among those who cover over
the truth of religion (kufar).

2.“With regard to waste land which was previously owned and de-
veloped but its ownership and history of cultivation came to be obscure,
this could be sub-categorized as under-

“(i) Land, the settlers of which migrated and with the passage of

time, it came to be without any known owner, including any built-

up land and structures in disuse, as well as dried up irrigation works,
remnants of former settlements of unidentifiable people and ob-
scure civilizations or of those known by name only,

““(ii) Land, the owners of which are known to exist but have not

been specifically identified. They are called ‘unknown owners’.

“The first category above can be regarded as part of acquisitions
of virgin waste land and anyone making proper use of it can become its
owner. However, the second sub-category above involves the need to ob-
tain permission of the hakem shar® (legal authority) and like other
‘unknown ownership’, one must first search for the owner and if the
owner is not found, it may be purchased from the hakim shar® for the
needy or rent it from the hakim shar®

3.%An owner of a waste land which belongs to an unknown owner,
if he has left it, may be cultivated by anyone, that person becomes the
owner but if the owner has not left it alone in order to make use of it
as a grazing area for his animals or to use it to sell the fodder, etc. much
less an area which has more value as a waste land than a cultivated area in
this case, no one may use the land without the permission of the owner
of the land to cultivate it. But if by means of the revival by the owner of
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a waste land and then he let it lie fallow, some believe it is possible for
someone else to revive it and this has problems.

4 ““Ruined and ancient villages, whose owners migrated and now are
ownerless can be revived and used for pastures or as an area for grazing
or housing, etc. Also, whatever remains from the past can be made use of
like stones, wood and bricks.
5.7If a land had been endowed land and it has been destroyed and
become a waste land, if it be among the ancient endowments whereby its
type of endowment is unknown and we only khow that it was an endow-
ment among a group of the past, no name or effects of which remain or
only the name remains, will be considered to be among acquisitions and
it can be revived.

6. A person who cultivates a waste land and turns it into a house,
garden or pasture, etc., that amount of the waste land which is close to
the area nceded to benefit from the land (for instance, areas needed for
coming and going or for transportation, etc.) will be considered to be pro-
perty of that person and no one has the right to occupy it for cultivation
without permission and if a person occupies it, it will be considered to be
usurpation. The extent of the area depends upon the customs of the
people.

Barren Types of Land

Originally barren!
Subsequently barren

Owner untraceable?
Owner obscure?
Owner known

|

Owner relinguished ownership#

Uses land in its state of disure for other purposes’

Is in the course of reviving land and restoring the home-
stead.6

Is unmindful of the need to revive the land and rehabilitate
the homestead while ownership is based on:
*Inheritance or purchase of land’

*Land’s revival and resettlement8
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46 Part Two: Sources of Wealth

Sub-items (1), (2) and (4) above represent conditions in which
any newcomer can set out to revive the fertility of a land and to become
its owner. In the case of (3) the Divine law prescribes the need to obtain
authorization from an appropriate government functionary on the basis of
confirmation of the untraceability of the original owner. In every case,
(5), (6), (7), (8), the owner’s permission is required before taking pos-
session and reviving and resettling the land.

7. “In the above context, precints of a house include its land,
waterways, road and paths used by the owner, his family and the live-
stock and for his products. If the precincts of the wall are not part of
the house or garden, it is the amount of earth needed to build or repair
the house (or the amount needed to make lime, etc.). The embankment
area of irrigation channels extends on either side to the ground neces-
sary for maintenance, dredging or removal/replacement of silt and similar
other unkept and repair work. There is need for determining the area of
a well, underground water storage structure, water reservoir, water tank
and similar others as well. The respective area is determined (notwith-
standing any overlapping) by the plumbing and water supply network, in-
cluding the built up area, water supply pipes and pumping station, if any,

“The area of a spring or fountain is determined by that of its
direct users, including other local beneficiaries of any improvement in
its availability, as well as any catchment area and access to maintenance
facilities.

8. A subterranean well, a waterspring and any qanat type ir-
rigation structure attract other conditions, too. These include the pre-
scribed limits within which no other well, fountain or ganat can be dug
without permission from the owner of the existing ones.

Clearances and Limits of

Water Sources

Digging Limited to Remarks
beyond...zara*
of an existing one

(i)Another well 40 zara for domestic animals
(ii)Another well 60 zara for agriculture

(iii )For springs/qanat 500 zara in hard/rocky soil
(iv)For springs/ganat 1000 zara in soft/porous soil
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“The above limits represent the minimum. In cases where these are
found to be inadequate, so as to reduce normal supply of water from
existing sources, these limits can be suitably extended further. The ex-
tension may depend on the need to maintain existing level of water avail-
ability and on mutual agreement with the owner (s).

9. “Any rural settlement or township or even an estate of houses
built on waste land is entitled to its own boundaries. No outsider can
legally occupy any part of the land within these boundaries. Even if he
succeeds in making it productive, he cannot become its owner.

“The boundaries are determined by the genuine interests and needs
of the local inhabitants. These include the area required for their moving
to and from, maintaining irrigation and water supply arrangements, drain-
age system, dumping ground, space for community gatherings, grave-
yard, pasture land for domestic animals, among similar other provisions.

10. “Normal or usual limits of a village or any township or just
an outlying housing estate are based on the spatial needs of the local
population. Thus, any constriction of their normally used area will mean
inconvenience to them. The nature and extent of their area will evidently
depend on the size of the local population and even the number of their
domestic animals.

11. The determining factors mentioned above pertain to only
some of the built-up areas of waste land. There is no provision for fixing
boundaries between adjoining properties. If and when two neighbors
choose to build a wall between their adjacent properties, neither of them
will be necessarily limited by the same.”+7

b. Rights of a Neighbor

12 “One cannot ignore the seriousness of the need to recognize a
neighbor’s right to live in peace and tranquility. The inexorable Divine
laws of Islam thoroughly prescribe due consideration for one’s neighbors.
The Islamic traditions emphasize complete avoidance of any kind of har-
rassment or troublesomeness to one’s neighbors.

“The Prophet of Islam is said to have referred to the need for res-
pecting a neighbor’s rights as a matter often emphasized by Gabriel. The
emphasis was such as to give the impression that a neighbor could well
deserve to be an inheritor of his neighbor’s will.

“According to another Tradition, the Prophet advised Amir al-
Mu‘minim, Salman, Abu Dharr and another person who the Narrations
surmise was Migdad to make an audible announcement before a neigh-
borhood gathering at the local mosque. This was to the effect that ‘any-
body with whom a neighbor is not at peace is devoid of faith.” This public
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announcement was made thrice. Imam Sadiq ( ¢ ), too, made it clear that
anyone mistreating his neighbor is not one of us.

“In the light of the Islamic teachings, everyone having faith in
God, His Prophet and the Day of Judgment should refrain from anything
and everything which may cause any inconvenience, trouble and harrass-
ment of his neighbor. Examples of unneighborly acts to be shunned in-
clude opening a window that overlooks a neighbor’s and similar other
misdemeanors or encroachments on other’s privacy. Also, one should not
allow any foul smell, offensive smoke or disturbing noise from one’s side
to inconvenience or detract his neighbor. Further, one should abstain
from acts adversely affecting a neighbor’s normal and natural amenities
involving access to air, light and similar others,”! 8

¢. Demarcation of Land

13, “In the above context, it is notable that any one already demar-
cating a plot of land, in the actual process of undertaking to revive its pro-
ductivity, is entitled to precedence in becoming its owner. No one else
can legally encroach upon a demarcated plot. For this very fact of de-
marcation shows that the one who has done it intends to make the land
fit for cultivation by removing rocky soil and improving it otherwise or
by digging a well.

14. “Any earlier demarcation of a plot of non-productive land that
shows an intention to make it productive should have been based on a
proper earmarking of a specific area of land.

15. “Priority in establishing ownership given to someone who has
already demarcated a plot of non-productive land with the intention of
rendering it productive does not mean that he is a de facto if not de jure
owner. This means that, according to prudence, he is not entitled to sell
the plot to another.

16. “Demarcation of a plot of land remains binding, so as to pre-
clude others from that plot as long as the demarcator carries out his in-
tention to make it productive. If not, after considerable time elapses, the
demarcation remains no longer effective. Others can take the plot for
making it productive. Then the newcomer will %become entitled to pre-
cedence with regard to eventual ownership of the plot.

“Also, il a person takes more land than he is able to revive, only
that part of his demarcation is effective which includes the parts he can
revive,

17. “If necessary, an intending cultivator may engage another per-
son or attorney for the purpose of demarcating a plot of land to be ren-
dered productive, instead of doing the demarcation himself.
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18. “Before the work of preparing the ground for production com-
mences, a demarcation marking may become obliterated or even washed
away. In that event, the right of precedence of the intending developer or
cultivator will be lost, too, so that the legal status of the plot of land will
be the same as if it were not demarcated.

19, “Following demarcation of a plot of land, the intended develop-
er or cultivator will be lost too so that the legal status of the plot of land
will be the same as if it were not demarcated. Following demarcation of a
plot of land, the intended development work for making it productive
may be unduly or inordinately delayed or even neglected, resulting in the
land remaining non-productive. If another person comes forward to under-
take the necessary revival of the plot’s productivity, he can approach the
legal authority concerned, so that the latter notify the demarcator to
either carry out his intended preparation of the land for cultivation or
leave it so that another person my undertake to make it productive.
The notification procedure mentioned above is to be followed wherever
the negligent demarcator’s lien on the plot will lapse if the land is kept
in a non-productive condition over a long period, or three years, which-
ever is longer.”19

d. Determining Revival of Non-productive Land

20. ““A non-productive plot of land is said to be revived and develo-
pled when its former state of disuse and uselessness is replaced by its new-
ly revived and thriving condition. This development may manifest itself
in a flourishing plantation, garden or orchard, a farmhouse and/or cattle
shed or any other useful installation for purposes such as drying out dates
and stacking wood, among similar others.

“At this stage it can be said that the plot has been rendered pro-
ductive, whereas at the earlier stages, the developer held only the right of
precedence for demarcation and preparing the ground for cultivation and
not for any outright ownership of the demarcated plot.

21. “Tilling and farming do not by themselves establish that a non-
productive plot of land has been made productive. One who does no more
than making the land arable will not be ipso facto entitled to its owner-
ship. This means that he is expected to do more than levelling the land
and tilling the soil. He should provide for regular supply of water, bring-
ing into existence irrigation facilities, such as canals or {ganat)water reser-
voir and similar other works. Only then can it be said that the land has
been made productive and capable of being owned.”20
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PART THREE: THE GOVERNMENT BUDGET

I. TAXATION IN ISLAM

1. Introduction: Direct and Indirect Taxation
2. Direct Taxation
a. Kharaj
b. Khums
c. Zakat
d. Jaziyah
e. Inheritance withoutr Heirs
3. The Spending of the Government'’s Budget
a. Allocations for the Poor and Needy
b. As Insurance Against Bankrupcy, Bad Debts and
Unforseen Losses
¢. Meeting the Needs of the Country
4. Questions and Answers
II. ZAKAT
1. Introduction '
2. Who is the payment of zakat obligatory upon?
a. Physical Marurity
b. Sanity
c. Free Person
d. Complete Ownership
3. Zakat on Animals
a. Prescribed Rates/Ratio of Zakat Animals
b. Grazing Animals
c. Completing the Assessment Year
d. Work Animals
e. Other Conditions
4. Zakat on Agricultural Produce
a. Terms and Conditions of Zakat on Wheat, Barley,
Dates and Raisins
b. Deducting Taxes and Expenses
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c. Rates of Zakat on Agricultural Produce
5. Rating Zakat on Gold and Silver
a. Gold and Silver Coins
b. Assessment Year
c. Other Conditions
6. Utilization of Zakat
a. The Poor and Needy
b. Several Issues
c. Administrators of Zakat
d. Creating and Sustaining Interest in Islam
e. Setting People Free from Bondage
f. Settling Burdensome Debts
g. In the Way of God
h. Helping Stranded People
i. Persons Entitled to Zakat Assistance
7. Other General Provisions Concerning Zakat
8. Personal Zakat (fitriyah)
a. For whom is it necessary?
b. With what can one offer fitrivah?
c. Rates of fitriyah
d. When does fitriyah become due?
e. For whar purposes can fitrivah be used?
Hi. KHUMS
1. Introduction
2. Items Which Require Khums
a. Spoils of War and Accessions
b. Mines
c. Treasure
d. Precious Things Obteined from Diving in the Sea
e. Savings after Meeting One’s Annual Expenses
1) Punctilious Application of Khums
2) Khums on Inheritance/Dowery
3) Khums on Net Income from Annuities
4) Speculative Buying and Khums
5) Khums on Goods Sold on Credit Basis
6) Deductible Annual Expenses
a) Personal/Domestic/Working Expenses
b) Combining Accounts from Various
Sources

¢) Income Lined to Augment Capital
d) Imam’s Religious Edicts Concerning
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Khums on Possessions
f. Land Purchased by the ahl al-dhimmah
g. Earnings Mixed with the Forbidden (haram)
3. Commencement of Fiscal Year for Khums
4. Distribution of Khums

5. Entitlement for Payment from Khums
6. Utilization of Khums
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PART THREE: THE GOVERNMENT BUDGET
I. TAXATION IN ISLAM

1. Introduction: Direct and Indirect Taxation

Pre-Islamic systems of government, the regime in pre-Revolution
Iran and many of the oppressive types of arrogant leaders who rebel
against God’s Commands (faghut) and colonialistic rulers in the world
caused a heavy burden to fall upon the poor and middle classes. The
kings, the courtiers, the aristocratic nobility, the elite and similar others
have had to bear either practically no tax burden or they could easily
evade tax payments through loopholes in the relevant laws. The poorer
sections remained so deprived as to be able to survive only in the service
and interest of the ruling classes and the wealthy. The elite and the
courtiers thrived on the sacrifices of the lower classes, only to enrich
themselves and live luxuriously by virtually sucking the blood of the
poor.

Islam has sought to reverse the unhappy trend towards aggrava-
ting economic injustice. For one thing, new kinds of tax concepts have
been introduced. These require all affluent members of an Islamic socie-
ty to contribute in economic and financial terms to the well-being of
their less fortunate brothers and for bringing about eradication of pover-
ty through economic justice. No modern school of economic thought
is likely to offer any viably comprehensive alterantive to the Islamic
system of taxation,

Another distinguishing feature of the Islamic system of taxation
is that their payment is motivated by being an important act of devotion
to serving God. This results from an enhanced state of Islamic awareness
induced by the relevant Islamic information services and the functional
effectiveness of the propagation machinery. Public motivation in an Is-
lamic society is based on the consolidation of individual faith and moral
integrity which invariably ensures an active concern for the well-being
of fellowmen and constant opposition to any inclinations towards
luxurious living and extravagance. Thus, the well-to-do people ih an
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Islamic community often volunteer payment of taxes, Seldom does an
Islamic government find it necessary to resort to stern measures for
collecting taxes.

Islamic taxes are described by Imam Khomeini as follows:

“Islamic law provides for different kinds of taxes as outlined
subsequently herein. Collection of some is prescribed to be compul-
sory. Payment of others is envisaged on a voluntary basis. Two kinds
of Islamic taxes are collected as a matter of religious obligation:

(1)“Ordinary taxes accuring annually and otherwise during peace-
time, when there is neither external aggression from any side,
nor any revolution affecting the internal conditions of a country.

(2)“Extraordinary taxes collected during periods of disturbed

conditions due to external or internal emergencies or revolutions,

without any prescribed limit, so that these can be termed as
unspecified taxes, which are determinable by an Islamic govern-
ment.

“The extraordinary taxes are indirect taxes. They are necessitated
in abnormal socio-economic conditions, when any collection of ordinary
or direct taxes becomes difficult or disorganized. An Islamic government
endeavors to make up whatever shortfall it faces in emergency conditions
through extraordinary tax collections from the public. The extraordinary
collections can be in terms of indirect taxes and floatation of loans, as
well, according to any exigencies of circumstances. In any event, due
consideration is given to the need for equitable distribution of the extra-
ordinary or indirect tax burden.

“Sometimes an Islamic country’s very independence may be at
stake. At such a critical juncture, a government may be obliged to
mobilize every public and private asset and resource. This will enable
an Islamic government to not only meet its emergent needs, but to
ensure effective defense of the country’s independence. For, during na-
tional emergencies, the entire country is placed on a war footing, requir-
ing the citizens to offer services and sacrifices at the warfronts as well.”L.

2. Direct Taxation

“The direct taxes are payable obligatorily by members of the
public. They enable an Islamic government to meet its expenses for
administration and to finance the costs of socio-economic security, in-
cluding that of the military. These direct taxes are:

a. Kharaj
“Kharaj represents revenue from lands conquered by an Islamic
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country and acquired as functioning entities. All of these lands belong to
Muslims and must be used to the benefit of everyone and ultimately for
the country itself. Accordingly, the modality of utilization and manage-
ment of the lands and properties is decided at the government level.
Then, they are made over to managing agencies, or the users, under ap-
propriate contractual arrangements. Thus, the state retains its lien and
control on these lands, properties and assets. No one else can sell, pur-
chase or transfer these lands, properties and assets.

“These government properties are one of the important sources
of income and they are not only sufficient, but more than enough. How-
ever extensive Islamic victories become and however great its needs, in-
come from these sources can be increased. Elaboration of this fact can be
found in Islamic history.” 2

b. Khums

“The 20% tax is called khums. It is obligatory to be collected
by the government. Very few people or entities in an Islamic society
are exampt from the payment of the 20% tax. Khums is levied on every
kind of income of people from every field of economic activity, such as:

1. Mines, including gold, silver, mineral oil, coal, bitumen, diamonds
and other precious stones.

2. Treasures discovered in or on the ground through excavations

3. Things and catches obtained from the seas

4. Profits, advantages, benefits, emoluments, proceeds, dividends
and similar others obtained from all kinds of business, trade, commerce
and industry as well as agriculture and agriculture-oriented activities in-
cluding subterranean water channels (qanat), income from reviving waste
lands and similar others from which monetary or other gains are derived,
with certain exceptions, under specific legal conditions.

5. Income derived from lands purchased by the Jews, Christians
and Zoroastrians (ahl al-dhimmah) from Muslims, irrespective of whether
or not these have been used for agriculture or plantations or for con-
struction of buildings.

6. Religiously legitimate property (halal) mixed with the religiously
illegitimate or forbidden (haram).

“The 20% tax is one of the greatest taxes in terms of income
whereby if a person were to correctly take an accounting of the taxes of
a commercial center like Tehran .or an industrial city, it would be suf-
ficient for half of a country like Iran.

“Clearly any effective collection of population-oriented khums
taxes needs suitably designed and painstakingly collected statistical data
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as to types of work and income. This is most important for Islamic
countries, just as this need exists for determining indirect taxes.

“The 20% tax is applicable on all kinds of gainful or remunerative
activity of various people and their economic enterprises. However, the
relevant code prescribes levies in a just and fair manner so that the tax
incidence is not heavy on the less well-off and weak sections of the
population. Proportionately greater tax burden is carried by the well-
to-do and the capital-intensive section of the society.””3

c. Zakat

“The tax on commodities is generally known as zakat. It is applied
without causing any heavy incidence upon the mostly agricultural tax-
payers. The relevant law provides for due consideration of the payer’s
ability to bear the tax to be levied in their particular circums tances. Con-
cessions of five or ten per cent may be judiciously granted on the merits
of each case. For some produce like rice and cotton, no specific rates have
been prescribed at all in view of their labor-intensive nature and other
peculiarities of cultivation.

“For the same taxable agricultural produce, the actual cultivators
may pay five or ten per cent as tax, whereas the landowner-agriculturist
may pay twenty-five or thirty per cent in tax, under the relevant legal
provisions. In the case of the latter, the amount includes the khums
tax. ;

“The commodity tax is very important. Particular care is necessary
with regard to ensuring proper registration of land and utilization of the
records. An Islamic Ministry of Finance is duty-bound to post responsible
officials wherever required for carefully implementing the tax laws.

“One notable feature of the commodity tax is that it is payable in
cash and/or kind.”*

d. Jiziyah

“Jiziyah is a tax applicable to non-Muslims (ahl al-dhimmah/the
Jews and Christians who remain under Muslim protection).5 This tax is
leviable on persons and lands of the dhimmah at the rates and in a manner
determinable by an Islamic government.”” 6

e, Inheritance wirhour Heirs

“Inheritances left behind by deceased persons without leaving legal
heirs or successors, constitute part of an Islamic Government’s obligatory
assets or receipts. This is irrespective of whether or not the deceased were
Muslims. An Islamic government is responsible for taking unclaimed in-
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heritances into its custody. Any subsequent disposal or utilization of the
assets is made in order to benefit the people and the country.

“Islamic laws concerning inheritance provide for a compulsory
payment of the relevant taxes. At the same time, the legal framework en-
visages an effective organization for promotion of Islamic awareness
among the people and the country.

“Given popular Islamic orientation, members of the public them-
selves will come forward to entrust unclaimed assets, or to pay inheritance
taxes. Where public co-operation is naturally forthcoming, there will be
no need to resort to any compulsion on the part of an Islamic govern-
ment. While an Islamic government is able to successfully promote the
Islamic ideology by reflecting its salutary effects on the socio-economic
conditions, it need not anticipate any tax evasions by any of the enligh-
tened publlc g

I3. The Spending of the Government’s Budget

“Islamic laws and criteria applicable to public welfare expenditure
under an Islamic government budget are briefly explained as follows:

a. Allocations for the Poor and Needy

“The poor and the deprived are those who remain without means
of living and who lack enough assets or resources to be able to sustain
themselves through one year. They could be those who are unable to take
up any trade or industrial activity. Also, they could be too old, or physi-
cally handicapped, to earn a living by work.

“The government should administer to the needs of the poor
and the distressed in the country, in any manner deemed appropriate by
it.

“The relevant procedure may involve organization of public houses
for the poor and distressed (dar al-ajaza). Further, arranging efficient dis-
tribution of (ration) coupons may be necessary. Even ensuring regular
bread supply through government-run bakeries may be worthwhile. Al-
ternatively, welfare payments may be made to the poor and the distres-
sed, on an annual basis, so that they can support themselves on their
own.

“For the purpose of welfare payments, there is no need to distin-
guish Sadat (plural of Sayyid, descendant of the Prophet of Islam) from
the non-Sadat Muslims. Actually, the Sadat are subject to legal con-
straints which revolve around two criteria mentioned below:

(i)“The poor and the indigent among the Sadat are entitled to
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annuities, or welfare payments, to the same extent and in the
same manner as the non-Sadat. At the same time, the law expects
the Sadat to be particular about refunding any undue or excess
payment made to them. With regard to the non-Sadat, they are
entitled to annual welfare payments which even exceed one year’s
expenses. Perhaps the reason why the law is harder on Sadat is so
that those who criticize not assume that Islamic law is to the ad-
vantage of the Sadat. Whether or not a person is a Sadat, if he has
means of his own and can work to make his livelihood, the govern-
ment must force him to do so and he should not be paid anything
from the government funds. If these sacred laws are enacted, there
will be no poverty remaining.

(ii)“Another legal constraint in the case of the Sadat is that their
welfare payments out of the public exchequer should come from
the khums . Similar payments to the non-Sadat should come from
the zakat.”8

“In the above context, there are specific conditions governing
utilization of welfare payments made out of tax collections from the
public. One of the major conditions is to the effect that no government
money should be used for any anti-Islamic activity or purpose.

“Where any illegal use of government money is suspected, any
welfare payment for the person should be withheld. When any objec-
tionable use of any funds, government or otherwise, becomes evident, it
will be very difficult for an Islamic government to continue the payments
to the guilty.””

b. As Insurance Against Bankrupcy, Bad Debts and Unforseen Losses

“An Islamic government may consider reimbursing loans from
zakat, repayment of which is found to have lapsed for reasons such as
failure of a business enterprise and/or accidental loss of stock-n-trade
and similar other factors beyond the affected party’s control. The gov-
ernment can even give capital so that they may use it for trade on the
condition that it not be used in a manner which is contrary to the laws’
of the country, like gambling, etc.

“Incidently, it is notable that no descendants of the Prophet are
entitled to any special consideration or to any predetermined share of
government aid. The Sadat, as well as the non-Sadat, are entitled to equal
opportunity and treatment. In the event of any one of them encountering
bankruptcy, or requiring some financial support in reimbursing capital,
the affected person can always expect appropriate consideration and as-
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sistance from an Islamic government,”10'

¢. Meeting the Needs of the Country
Major allocations of expenditure include those pertaining to the
following:
*“Establishing administrative facilities for the country and an army.
*“Providing appropriate facilities for government ministries,
*“Developing education, culture and propagation facilities,
*“Constructing suitable roads, bridges, hospitals, and schools.
*“Maintaining and improving the military organization, including
production and supply of military equipment, as deemed fit by the
government.
*“Developing anything related to the cultivation of the country

“In general, the needs of managing the internal and external affairs
of the country must be supplied through the government budget. If an
Islamic government’s budget is correctly managed and accounted for,
it will be seen that it is sufficient to meet all of the needs of the country.

“Where public initiative in payment of taxes is lacking, the govern-
ment may be obliged to enforce collection of any outstanding taxes.
Aside from the government-public participation in the regular budget,
members of the public affirm their interest in the common welfare by
voluntary contributions to public funds from time to time. Public finan-
cing assumes manifold significance where Islamic propagation activities
succeed in motivating the people towards common betterment.””11

4. Questions and Answers

“In the above context, certain questions may be raised, which re-
quire clarification. These are dealt with one by one as follows:

Q: Are the Islamic taxes and voluntary contributions enough to
cover the entire cost of running the country?

A “An identical question is as to how an Islamic government can
meet all of the costs of administering a country on the basis of khums
and zakat tax collections alone?

“The above questions are posed often by those who have been least
informed about the relevant Islamic laws, or who have only preconceived
notions about them. In reply, it must be pointed out that an Islamic
government’s revenue sources are not limited to khums and zakat. There
are other sources, too, varied and sufficient enough to cover all public
expenditure involved in running a country.
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“Among revenue sources, other than khums and zakat, is income
from state-owned lands and properties, capable of accruing to an extent
greater than of any comparable non-Islamic government. Also, it is a
popular misconception that khums is dependent upon profits and interests:
accumulated by traders, commercial entrepreneurs and industrialists.
Acutally, khums is applicable to every kind of income. Moreover, khums
from mining and mineral sources can be very substantial .

“Islamic tax laws were operative to a significant extent in the wide-
spread Abbasid caliphates for nearly five hundred years. The caliphates
were able to mect the costs of running its vast economy, even within a
rather incomplete Islamic legal framework.

“If Islamic teachings and economic laws are fully implemented in
a country, it will become a model for the other countries of the world.
This presupposes, of course, demonstration of an exemplary way of
Islamic living and a socio-economically viable country in all respects.
That Islam represents the Divine-inspired end of prophethood signifies
its inviolate ideological comprehensiveness and effectiveness, so as to ren-
der it capable of adaptation as a socio-economic and legal framework for
the entire humanity.”12

Q: How can zakat tax be levied on things which are no longer in
use, such as gold and silver coins?

A: “In answer, it must be pointed out that the Islamic law pre-
scribes its levy on zakat on the hoarding of gold and silver coins, not on
gold and silver coins. Today, gold and silver are valued all the more and
zakat recepits on this account alone can be substantial. With regard to
any gold or silver coin transactions, the 20% tax is leviable on the same.
while any hoarded gold and silver of any kind would require zakat.”13

Q:  What about those items on which zakat is leviable, but they
are either rare or not found in some countries, items such as camels,
cows, sheep, wheat, barley, dates and raisins?

A:"One may as well counter the above question by asking, ‘Has'
Islam come to administer one region or one country only?’ In principle,
tax receipts from various parts of an Islamic country, wherever and what-
ever it is, should be deposited into the State Treasury. Socio-economic
needs of the country as a whole and of all and every people should be
taken care of and financed by the government out of the same revenue
collection,”1 4

Q: On what basis can the people of Mazandaran whose agricul ture
is confined to rice, pay the taxes?
A:“Landowners of Mazandaran are liable to pay the 20% tax in
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so far as this item belongs to a majority of landowner categories. However,
rice actually cultivated by the farmers themselves can be treated as a
special case. Anyone with even a vague notion about rice cultivation
would agree that it would not be just and fair to subject the actual cul-
tivators to any indiscriminate levy of the taxes.

“For the actual cultivators of rice undergo sustained toil and
demonstrate patience. They show particular diligence and care at the time
of sowing in one field and transplanting well-nurtured saplings one by one
into another suitably watered and muddied field. These crucial tasks are
carried out mostly by the hardworking peasant women of Mazandaran
and Gilan provinces (of Iran). These are followed by repeated weeding in
muddy fields, which also calls for painstaking labor. Eventually, bundling
of the harvested and carefully arranged rice stalks enables placement on
suitable wooden scaffoldings in covered sheds, before drying the same
by heating or smoking from a suitably burning furnace. Finally, the paddy
is removed for thrashing and then milling.

“In the above context, considering the labor intensive nature of
rice cultivation, it can be safely estimated that half of the rice produce
derived in the aforementioned process is attributable to the toil of the
cultivators themselves.

“Above all, Islamic tax laws anticipate intelligent and judicious
enactment and application so as not to create any hardship for any
toiling masses engaged in constantly producing in the interest of their own
sustenance. In fact, the Islamic taxation system is flexible enough to
allow a realistic application, as indicated above. In contrast, we come
across cases of heavy tax incidence on the poor, toiling masses under some
unjust and oppressive non-slamic laws.””’15

Q: What about Islamic taxation possibilities of commercial cities
like Tehran and some industrial centers?”

A:“Commercial cities like Tehran and some industrial centers
are capable of contributing a major proportion of the tax receipts. This is
because these places attract mostly the 20% tax. Even Tehran area alone
is capable of accounting for a sizeable portion of the country’s receipts.
This will typify the importance and magnitude of Islamic taxes. With
effective and full-fledged Islamic organizations and appropriate ideological
promotion services, any tax evasions can be minimized.”16

Q: What about customs duties?

A:“An Islamic government can nominate customs stations for

processing goods exchanged under government-to-government contracts,
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involving a mutual import permitting system. However, no customs duties
are realizable from Muslims and from within an Islamic country. For
Islamic Laws are quite distinct from those of nation states, in that the
former are not specific to any particular country, so as to justify or fea-
ture any customs dues and border entry requirements. On the contrary,
Islam seeks to remove national frontiers, by striving for a world govern-
ment under one flag and one legal system.”17

Q: Some of the Imams in the past granted total exemption from
the payment of khums to all concerned. Does this not mean that the law
of khums has been held in abeyance or nullified?

A: “For the 20% tax on all profits, as prescribed in the khums law
for utilization in the socio-economic interests of an Islamic country, is
derived from the Quranic precept, “And know (O believers!) that what-
ever of a thing you acquire a fifth of, it is for God, and for the Apostle
and for the (Apostle’s) near relatives and the orphans and the needy and
the wayfarer.” (8:41)18

“No Imam, seeking to explain or nullify a law, has a right to cancel
or overrule any Divine precept. So, whatever a past Imam did in the
above context can only pertain to his own part during his own time.
Amir al-Mu’minin’s saying to the effect that he remitted khums of his
followers can be cited as evidence to substantiate the above reply.
Furthermore, Imam Baqir ( ¢ ), Imam Sadiq ( £ ) and all the other
Imams until Imam Zaman ( z= ) have approved of khums payments by
Shi‘ite Muslims and disapproved of transactions involving unpaid khums.

“Aside from the abovementioned Islamic Traditions, it is worth-
while to note about the possible consideration of the exemption. This
could not have been related to any income earned by Shi‘ite Muslims
themselves. For the Imams’ endorsing the lawfulness of khums from Shi*
ite Muslims would not have proceeded to contradict themselves by
exempting the same. So it can be inferred that any exemption was pos-
sible only in cases of profits derived from transactions involving the as-
sets of the others, on which khums did accrue without actual realization.
The remissions could have been made in order to save the law-abiding
believers from any other legal involvements arising from their trans-
actions with the others.

“Accordingly, we all know that neither an Imam, nor anyone else
has any right to supersede a Divine law. At the same time, it is notable
that any exeniption is not tantamount to annulment of any law.”!?
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Q: What does khums stand for — institutionalizing poverty or
eradicating the same in the process of developing an Islamic society?

A:"In reply, it must be reiterated that the 20% tax of khums
is a contribution to an Islamic state’s expenditure towards serving the
overall socio-economic interests of the country and its people. We must
also point out once again that khums contributions accounted for a major
proportion of budgetary receipts of the Islamic state during the time of
the Prophet and the subsequent centuries of the Caliphate .20

“We must emphasize, too, khums should not be paid to descendants
of the Prophet or Sadat who are able bodied and/or financially capable
of looking after themselves. On the contrary, khums should serve the vital
purpose of rehabilitating the poor, who are unable to work and provide
for their own sustenance, to an extent that is commensurate with their
basic needs.

“Above all, we must say that it is up to an I[slamic government to
efficiently and purposefully manage khums and its utilization in an
appropriate manner. This would mean suitable measures toward eradica-
ting poverty which should be possible with effective organization and use
of khums and zakat. After all, it is an Islamic government’s major res-
ponsibility to provide gainful employment of the resources, including
manpower, especially work for the able bodied, as well as to ensure ap-
propriate help to those who are in dire need of it in circums tances beyond
their own control.”21
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II. ZAKAT
1. Introduction

Contributing zakat??2 (the poor-rate) is one of the essential re-
quirements of Islam. At the same time, it is an important aspect of estab-
lishing devotion of one’s own self to God, the Almighty. Wherever the
Holy Quran emphasizes devotion and prayers to God, there is also an
accompanying stress on zakat. This, for instance, is evident from the
Quranic verse, “‘So establish prayer and pay the poor~ate...” (22:78)23

Ritual prayers and zakat (charitable donations and payments in
the way of God on a regular basis) are basic to achieving human brother-
hood in Islam as indicated in the Holy Quran, “But if they repent and
establish prayer and give away the poor-rate, then they are your brothers
in faith...” (9:11)24

Furthermore, in the sayings of the @hl al-bayt (the devoted ones
of the family of the Holy Prophet), it is made clear that any withholding

of zakat is not to be expected of Muslim believers.2> Zakat represents
promotion of human inclinations towards self-purification, by overcoming
idol worship, selfishness or self-centeredness, miserliness, meanness, hard-
heartedness, greed, jealousy and the like. As zakat reflects honesty,
truthfulness and adherence to the faith, it is also called sadagah (alms
as a token of the said qualities). As the Holy Quran says, “Take alms
out of their wealth (and) you would cleanse them and purify them
(thereby)...” (9:104)26

Zakat brings about not only individual self-purification and right-
gousness, but has a salutary effect on the society in that it helps in era-
dicating poverty and unemployment which lead to crime, violence and
even corruption. Thus, zakat acts as an insurance against the aforemen-
tioned social evils.

In a Tradition of Hadrat °‘Ali, zakat’s importance can be seen:
“Zakat, together with the ritual pryaers are parallel starting points on the
road to getting close to God. One who offers zakat purifies himself
from the pollution of selfishness, miserliness, jealousy and similar other
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negative traits, Zakat is meant to promote atonement of one’ssins and it
offers protection from any hazards in the future life.

“Accordingly, zakat should not occasion any evasion of its payment
or elicit any complaint of hardship or make one feel sorry about the
liability. For one who is unwilling to contribute zakat or pays it with an
ulterior motive, such as the one involved in seeking undue advantage,
would not be conforming to the Tradition of the Prophet. Instead, he will
prove himself to be ignorant or foolish in foregoing spiritual reward or in
allowing himself to go astray and in making himself liable to a protracted
term of the subsequent repentance.”27

2. Who is the payment of zakat obligatory upon?
“Zakat is incumbent on people who fulfill the conditions noted
below:

a. Physical Maturity

“Zakut is not obligatory upon minors but it is recommended. If
one year is valid to pay the zakat, maturity is counted from the beginning
of the valid year and otherwise before the time zakat begins,”28

b. Sanity

“Zakat is not obligatory for insane people and the sanity should
have lasted during the whole year of the assessment unless any mental ill-
ness happened for only a short period during that year.’29

c. Free Person

“Zakat is payable only by free persons and not by slaves, even
though he may own property .”30

d. Complete Ownership

“Zakat is not obligatory on things gifted away or loaned out until
they are returned or the gifts are received. Likewise, an inheritor is called
upon to pay zakat until after the death of the testator, beginning from the
date of transfer of the assets to the complete ownership of the inheri-
tor.”31

1.“In the cases of endowments, mortgages, assets which have been
stolen away or lost or otherwise encumbered, as well as assets inherited
from an unknown testator, but not actually received by the inheritor or
his attorney, no payment of zakat is obligatory. This is irrespective of
any competence otherwise to pay the same.

2.%Assessment of zakat is normally for twelve consecutive months,
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wherever this condition is applicable. During the assessment year, the as-
sets are supposed to have remained under the complete control or at the
disposal of the owner. Where any asset has been at the disposal of the
owner for a period short of one year, any assessment for that curtailed
year would be invalid. In the event of the owner regaining control of the
assets subsequently, a new year of assessment will commence from the
date of return of the assets.

“However, cases where the condition of one whole year cannot be
ensured or authenticated will present considerable difficulties. These
require careful consideration. Resolution of doubtful cases is strongly
favored on the plausible basis of assuming the retention of ownership and
use of the assets throughout the assessment year. At the same time, every
care should be taken in exercising discretion in a prudent manner, i.e.
in not treating this condition as necessarily an overriding one.

3.“If one buys cattle and/or sheep in taxable quantities, providing
tor the seller’s lien on the animals for a period of the contracted time,
then the year of ussessment of zakat will commence from the date of the
formal agreement and not that of the expiry of the seller’s lien.

4. **Zakat accruing or loaned assets is payable by the user or debtor
after lapse of one year of utilizing the same, from the time of obtaining
the loan. With regard to the creditor or one who has loaned the assets,
zakat will not accrue in his case until the loaned assets are returned and
used by him for one year. This is irrespective of any possibility of evading
zakat by loaning out the assets.

5.“If one can perform the hajj by utilizing the assessed amount of
zakat, it remains obligatory for him to first pay the tax. This is subject
to the usual condition that he should have retained the assets for one
whole year before the last date of registration for the hajj, or the actual
embarkation date, which ever is later. Hajj, too, will be incumbent on him
in the event of any sufficiency of his residual assets for the purpose.

“On the other hand, if one year is not completed before departure
of the hajj caravans, it will be necessary for him to first perform the hajj.
Then, he would remain no longer liable to pay the zakat, which he should
have paid had he not devoted the same for performing the hajj, after all,
then he will resume the liability to pay zakat, as soon as the assets are
determined to have been used for one year.

“In the event of co-dncidence of dates of the assessment year’s
completion and embarkation for the pilgrimage, the assessee will be under
obligation to pay zakat first, instead of using it for performing the hajj.

6.“Payment of zakat is obligatory for those who deny the truth
of religion and its realization is enforcible by the Imam or the Deputy
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Imam.”32

“The above conditions are applicable to the ten items mentioned

below:33

Animal Husbandry Agricultural Zakat Cash Zakat Personal
Zakat Tax
camel cow sheep  wheat dates barley raisens gold silver fitriyah
1 2 3 4 3 6 7 8 9 10

A

3. Zakat on Animals

“Zakat is payable on animals owned during a year when:34

(i) An owner has a prescribed number of animals of one specie;
(ii) The animals have been allowed to graze freely;

(iii) The animals have been neither used nor meant for work; and
(iv) One year has elapsed in respect of (1), (i) and (iii) above.”

a. Prescribed Rates/Ratio of Zakat Animals

Animal Number Zakat Age
Camel 5 1 sheep
10 2 sheep
15 3 sheep
20 4 sheep
25 5 sheep
26 1 female camel 2 yrs. old
36 1 female camel 3 yrs. old
46 1 female camel 4 yrs. old
61 1 female camel S yrs. old
76 2 female camels 2 yrs. old
91 2 female camels 4 yrs. old
121+ 1 camel per 50 4 yrs. old
or 1 camel per 40 3 yrs. old
Sheep 40 1 sheep
121 2 sheep
201 3 sheep
301 4 sheep
301+ 1 sheep per 100
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Cows/bulls 30 1 cow/bull 2 yrs. old
40 1 cow/bull 2 yrs. old
40+ 1 cow per 40 2 yrs. old

b. Grazing Animals
(a)“The animals should have been grazing freely during the entire
year of assessment. This means that if and when the animals are
tied up and fed, they no longer can be categorized as grazing
animals, and, as such, do not obligate any zakat. This does not
mean, however, the animals which are tied up for one or two days.
On the contrary, they can be treated as grazing animals as long as
they are allowed to take recourse to grazing freely in the pastures.
(b)*The animals confined to the premises of an owner, or directly
or indirectly allowed to be fed or taken out for occasional grazing,
carry no liability to pay zakat. This does not mean, however, gra-
zing animals confined because of the natural circumstances, such as
snowbound pastures, no longer can be treated as grazing animals.

“In the case of domestic animals, it makes no difference whether
or not their fodder, or grass has been cut or processed before the actual
feeding. For grazing animals it is immaterial whether or not they are sent
out to grace on the owner’s private land or any freely available pasture
lands. Zakat is leviable irrespective of private or common ownership of
pasture lands. In the event of an owner of animals paying fees or tolls
to an owner of the natural pasture lands, it will not exempt the former
from payment of zakat applicable to grazing animals.”35

c. Completing the Assessment Year

“Zakat can be assessed for a whole year in the twelfth month. In
other words, after eleven months, it accrues to the payee and any amount
of this account is to be set aside for transfer to the latter within the
twelfth month. Quantities earmarked for zakat should not be made use
of for other purposes. Any irregular use of zakat, instead of discharging
the same, will necessitate guarantee of the payment.”36

4. Non-working animals

“With regard to treatment of grazing animals as work animals,
this will be in order if at any time during one year, the former are put
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to some work or the other. In that case, no zakat will be leviable since it
is meant only for those animals which have never been put to any work
during the year of the assessment. This condition will not be fulfilled if
and when the grazing animals fall into the category of work animals for
which no zakat is leviable.”3 7

e. Other Conditions

“Other conditions to be fulfilled before zakat is accepted in terms
of animals are as follows:

1.°Sick or old or defective animals, from a herd or flock of general-
ly healthy, young and well-formed ones, are not acceptable as zakat, ir-
respective of their belonging to one and the same taxable stock.

*“If, however, a disease is found to be common to all the animals,
the payee is not obliged to buy or pay for a healthy animal: it is su’rflcmnt
to give one of the sick animals as zakat,

2.%If any part of an animal stock to be taxed is sick, it will be in
fitness of things to obtain zakat out of that part of the flock which is
not sick,

3.”Young sheep, ranging in age from newborn to 15 days are not to
be accepted for zakat, unless the entire taxable lot is of this age group.
Also, sheep fattened for the meat consumption are not acceptable for the
purpose of zakat.

4.“Sheep given as zakat for camels and sheep should have comple-
ted one year of their respective age and entered the second vear. In case
goats are offered for the purpose, they should have entered their third
year.

5.Anyone whose animals are scattered in different places can con-
tribute zakat from among any one lot. For it is not imperative that the
zakat animals should be from a particular stock or kind of animals. What
is more, he has the alternative of paying in cash on basis of prevailing
urban market prices or in kind other than animals, whichever is judged
as suitable for the poor and the deprived.” 38"

4. Zakat on Agricultural Produce
“In the context of zakat on agricultural produce, fwo important
points must be taken into consideration:
{(1)*“Ownership of that which has been cultivated or transferred,
together with the produce, including (fruit bearing) trees, if any, or
simply the ownership status of the same before the question of pay-
ment of zakat has arisen.
(ii)“Whether or not the produce or fruits are in taxable quantities
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for realizing zakat.”” 39

. a. Terms and Conditions of Zakat on Wheat, Barley, Dates and Raisins

1.“The chargeable weight is determined by weighing any of the
above mentioned commodities after they are completely dried or proces-
sed. For instance, if some still-to-be-dried dates are found to weigh 847.
207 kg. and after further drying, this weight becomes less, then, the pro-
ducer will not be obliged to pay any zakat thereon.

2.A farmer may own plots of cultivated land or vineyeards in dif-
ferent places so that their respective produce does not materialize at the
same time. The owner can pay zakat on a cumulative basis of successive
harvests in chargeable quantities. If any produce is found to be less than
the prescribed minimum quantity, he can wait fill the subsequent harvest
for adding up the guantities and paying zakat. If dates or grapes are
produced twice a year, both the corps can be accounted for together for
determining the necessary zakat.

3.Zakat accrues on wheat, barley, dates and raisins only when these
commodities are fit to be named as such.

4 “Wheat and barley are fit for zakat after these are harvested and
husked. Grapes and dates are suitable for assessing zakat after these be-
come dry. ’

“In case a producer-owner fails to set aside the share of produce
meant for zakat, he becomes liable to indemnify the same even in terms
of paying it in other suitable kind.

“Any bonefide zakat collector can demand the payment at the
appropriate time and the owner of the produce is bound to pay the as-
sessed amount. If payment is demanded before it falls due, the owner-
producer is not obligatory to pay.

5.“If an owner of wheat, barley or dates disposes of the same be-
fore these are dry enough to be assessed for zakat, it will be prudent for
him to pay zakat in cash (at current urban market prices), or in kind out
of the same produce, if it is dry enough to be assessed as a special case.
Nevertheless, any disposal of produce before it is suitable for zakat as-
sessment does not by itself make it obligatory for the owner to pay any
zakat.

6.An owner of fruit bearing trees has the choice of paying zakat in
cash or in the same kind as long as the fruits remain unplucked.

7.“Liability for zakat on the part of a new owner of an agricultural
plot (or vineyard) with standing crops of dates or grapes or wheat which
are still untaxable, is limited to what is grown subsequent to his owner-

ship.
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*“On the other hand, the new owner would not be responsible for
any zakat that might have fallen due, but not paid, before he took over
the ownership. His predecessor would continue to remain liable for the
payment. Accordingly, any sale of the produce for which no zakat has
been paid will be invalid unless proper authorization is obtained before-
hand from the revenue official concerned. This is so when it is duly es-
tablished that the preceding owner has not paid the zakat at all. In case it
is established to the contrary, or the proba bility is high that the zakat has
been paid by the former owner, the new owner would not be expected to
bear any vicarious responsibility in this connection.

8.“Any owner selling his agricultural produce without making sure
as to whether or not zakat fell due before the proposed sale will remain
liable for the payment. If zakat falls due later, the buyer will be under
obligation to pay it. In case a seller is found to be genuinely unaware of
any zakat payment, he cannot be held responsibile for any outstanding
payment after the sale. This is so if the time when zakat fell due could not
be determined and the date of any such sale cannot be established, How-
ever, if the time when zakat fell due can be pinpointed, although the date
of the sale cannot be ascertained, theseller remains liable to pay the zakat
on the produce or fruits in question.

9.“If an owner dies after the zakat falls due on his produce, and be-
fore it is actually paid, the dues can be realized either from the produce,
if available, or the equivalent in value from the other assets of the de-
ceased. In any case, his heirs could pay the monetary equivalent of the
zakat even if the produce was available for the payment in kind.

*“If, however, one dies before zakat falls due, it will be incum-
bent on his heirs to pay it when due, on the basis of their respective share
of the produce, provided it is in a taxable quantity. If a share amounts to
less than the minimum quantity for assessment and/or if there are other
deficiencies in fulfilling the relevant conditions of assessment, the inheri-
tor concerned is not obliged to pay the zakat. The only exception in the
case is when an inheritor does not know the date of the death of the
owner,

10.“Where a farmer-owner of dates or raisins dies without paying
zakat that accured earlier, it is necessary to realize the same from his
assets even if it means offsetting the entire value of the latter.

I1.“Tf any produce is really derived from joint efforts of a land-
owner and his working partner or contractor, in terms of mazar gh40
and musafar*! sko that the produce belongs to both of them, it will be
necessary to account. them togehter but it is better for each one of them
to contribute zakat on the basis of their respective share, if this is in a
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taxable quantity and fulfills the other requirements of assessment.

“In contrast, any tenant or leasehold of another’s land will be
solely responsible himself for paying any zakat accruing on the produce.
The landowner will not be liable to pay the same, This is irrespective of
whatever consideration or rent or something derived from the zakat-
bearing produce itself, may be received by the landowner.

12.“If a producer-owner of grapes or dates has them in different
varieties (i.e. yellowish, black), these will be assessed separately on a pro-
portionate basis. This method is considered to be rather a prudent one.
However, it would seem all the more preferable to obtain the zakat from
the superior kinds of the same kind, rather than the mixed or inferior
ones.4?2

b. Deducting Taxcs and Expenses

“Zakat on agricultural produce is leviable on a net basis. This means
not only that the production costs, which can be allocated to the asses-
sable quantity of produce, but any kharaj payments 43 are deductible
from the total quantity/value, for the purpose of assessing zakat on the
net quantity/value.

1.“Some government officials responsible for ensuring legitimate
assessment of taxes may over assess the same. Any illegitimate excess
collection of taxes will be tantamount to an act of oppression against the
genuine interests of all concerned. This is irrespective of whether or not
the affected share is that of the poor or the tax-payer, who cannot be held
responsible for the integrity of the shareof the poor beneficiaries at large.
However, if the excess collection is in cash or kind (other than that of the
quantity assessed), it would seem prudent enough not to allow its undue
incidence to fall on the share of the poor beneficiaries. In any case, the
excess produce or the equivalent will be deducted from zakat since the
latter is no more than what is legitimately assessed as such.

2.“All agricultural production costs and the relevant expenses, iin-
curred before or during the period when zakat is assessed, can be recover-
ed or deducted from the taxable gross quantity. Then, one-tenth or one-
twentieth of the remaining produce or quantity will be payable as zakat.

3.“The relevant costs include those on account of purchase of
seeds, growing of saplings, irrigation, drainage, allocations for amortiza-
tion/depreciation of agricultural machinery (i.e. pumps, tractors) and
wages of casual laborers. Other direct and indirect expenses concern pre-
paring the fields for sowing/transplantation, protection of crops, including
spraying with insecticides, harvesting, stacking, drying the stalks, trim-

ming (in case of date palms) and dredging of the water supply or irrigation
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ditches/channels.

“The other notable deductions include those on account of de-
preciation of water pump and similar other multipurpose agricultural
(or the related) machinery, tools and equipment, considering their desir-
able lifesspans of several years,

4.“There is need to apportion joint costs/expenses of agricultural
produce, like the portion deducted on account of other taxes (kharaj
Is rcalizable on total produce) and the residual one on which zakat is
assessed,

5.“In case of doubt as to whether any particular items of cost ex-

penditure is deductible, there is no need to take that item into account at
all, 744

¢. Rares of Zakar on Agricultural Produce

“Zakat on agricultural produce from dami or wet land (watered
by rainfall or canal or ganat irrigation) is chargeable at the rate of one-
tenth of the net produce. Produce based on irrigation involving manual
efforts and /or animal power, as in the case of drawing water from sub-
terranean wells, or use of water pumps and similar other means, is charge-
able at the rate of one tenth.

1.“Where the produce results from both the above mentioned types
of irrigation, the predominant type will determine the chargeable rate.
Where the two types are equally availed, the respective halt of the pro-
duce will be charged at the rate of ten and the other half at twenty per
cent.

2."Normally, rainfall occurring in the course of an assessment year
on otherwise dry land does not affect the zakat rate of twenty percent,
This is so when the rainfall does not either preclude the need for manual
(or animal) drawn water supply or fulfill the purpose of irrigation for
some months during one year, while necessitating any artificial irrigation
during the residual period. In the latter case, either ten or five per cent
rate will be applied, as the case may be.

3.*Water drawn from subterranean wells (with or even without the
use of water pumps or Persian wheels) for irrigating one’s own agricultural
field may sometimes be conducive to watering of the others’ adjacent
fields, too. Anyone, other than the well-owner, irrigating his agricultural
field by availing the aforementioned possibility will be liable to pay zakat
at the rate of ten per cent.

“Likewise, ten pecent zakat will apply in case anyone digs well-
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b. Assessment Year

“Zakat on gold and silver necessarily accures when these are owned
in chargeable quantities and in an intaact condition for a complete period
of eleven consecutive months. In the event of any reduction in their
quantity during the eleven months, or their conversion into other com-
modities, or any change in their engravings, this will preclude zakat to the
same extent.”48

¢. Other Conditions

“However different Iranian or non-Iranian coins may be with re-
gard to the nomenclature, weight or quantity or custom, all the different
coins are subject to accounting together. If zakat is paid in the predo-
minant coinage, so much the better, even from the spiritual point of view.
If not, the payment can be effected in proportion to the respective
coinage or if this is impossible, in any one available coinage for the whole
amount of zakat,

“Anyone may pay the zakat on pure and /or unalloyed coins in
alloyed coins only, provided the aggregate purity of the latter covers the
amount of zakat on that of the former. If not, it will be necessary to
determine the actual extent of their metallic (gold/silver) purity so as to
ensure that any assessable zakat is in the same ratio.”9

6. Utilization of Zakat>°

“The Quran in 9:60 provides a framework for the utilization of
zakat. This can be diagramatically represented as follows:
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a. The Poor and Needy

“The poor could be self-respecting persons who work and earn
something insufficient for their personal and family maintenance through
one year. Their inadequate budgetary ability may be due to temporary
availability of work or limited scope for earning. Furthermore, their
pecuniary inability may have arisen from unforeseen and/or unavoidable
circumstances, such as personal and family displacements, or need to
support many dependents. The deprived are mainly those who are not
able bodied or who are too sick, or too old to go out and perform any
remunerative work. They are unable to look after themselves and their
dependents in a reasonable manner of their annual maintenance.”>!

b. Criteria for Assisting the Poor

1.*“Zakat is not payable to one who is able bodied and strong but
becomes poor when, due to laziness or slowness at work, the person’s
garnings remain at an insufficient level.

2.“Although one’s total capital or wealth is sufficient to cover his
and his family’s expenses for one year or more, but his revenue/income
itself is inadequate for economically supporting himself and his family,
he should not be treated as one who is without any need for assistance.
On the contrary, he is entitled to seck an allocation from zakat funds
for covering any reasonable shortfall in his annual domestic budget.

3.“Prudence lies in not paying or obtaining zakat for covering
expenses over a period-exceeding one year.

4.“Zakat is not ruled out in case one has genuine needs for, and
opportunities of, owing a residentical house, having domestic servants
and even a personal transport.

“Likewise, zakat is not disallowed in case one who can afford suit-
able winter, summer and travel clothing, a carpet, crockery, utensils and
the like, once he can justify his application. However, zakat can be refused
if what he owns or possesses represents acquisitions beyond his normal
earning capacity or obvious means or if these evidence the possibility
that he is actually capable of incuring his annual expenses without any
support from zakat funds.

5.0One who is unable to make his living from physically arduous
work, such as that of a woodcutter or firewood seller, because of his
(newly) enhanced prestige or due to old age or sickness, can also avail
of zakat. Likewise, people in trades, occupations and even in industry
may come to need assistance from zakat. This may be due to any adverse
circumstances in which their income becomes inadequate to support

themselves such as lack of demand or inadequate means to keep up pro-
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duction. They, too, are entitled to zakat assistance.

6.“A person may not yet have established himself as a tradesman or
professional or a small-scale producer of goods, as the case may be, ac-
cording to his own interest and aptitude. In other words, he is still under-
studying or learning a trade or occupation or business even without any
great effort on his part. In these circumstances, he would not give up
his training or apprenticeship and seek to live on zakat, which he is en-
titled to as a trainee or apprentice.

7.“ A student, who is capable of suitable remunerative work, but
by doing so, he or she becomes unable to continue his or her formal
education, is entitled to zakat assistance in the way of God. This is irres-
pective of whether or not one’s pursuit of a course of learning (1) fulfills
an essential need of society (wajib ‘ayini), (2) is rather independent of
any social need or obligation (wajib kafaii) and (3) is simply of a recom-
mendatory nature (mustahab).

8.“If a person is doubtful as to whether or not his funds will be
sufficient to cover all his expenses through a year, he cannot obtain zakat
assistance unless his pecuniary insufficiency has been borne out by his
former circumstances and whatever savings he has been able to accumu-
late since then have fallen short of his actual requirements.

9.“If one is obliged to borrow by force of circumstances or due to
sheer poverty, he can seek to offset his borrowings against zakat assis-
tance.

10.“If one claims to be poor and is known to be so, he can be paid
a zakat grant. If his poverty is not corraborated by others, but his back-
ground circumstances indicate the same, then, too, he can avail zakat
assistance. However, if there is nothing even in his background to confirm
his poverty, it will be prudent to botain reliable evidence of his pecuniary
status.

11.“Tt is not necessary to announce or stipulate to a poor benefici-
ary that he is being paid out of zakat funds. For, even zakat assistance can
be offered in the manner of a sincere gift.

12.%If zakat is paid to one on the ground of his poverty, which
turns out to be baseless, its refund can be demanded. If the payee has al-
ready utilized the zakat assistance to him and is unable to refund the
same, while he has actually or probably known that the payment was one
of zakat, he remains liable to produce guarantee of the refund. If the pay-
ment has been made without specifying it to be zakat, he will not be liable
to guarantee the refund.

“In any case, if no rmgegzg@grijg%%lﬁat all, the one who has made
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the undue payment can be asked to make good the same, except when
the disbursement has been made under the Divine Law after proper
authorization. If a religious jurisprudent whose opinion on religious dic-
tates is followed (mujtahid) has authorized the payment, without any
faulty or unreasonable processing of an application, no reimbursement of
what turns out to be an undue disbursement can be expected of him.

“No reimbursement is called for even in a case where any undue
disbursement came out of zakat funds placed at the disposal of a religious
jurisprudent whose opinion on religious dictates is followed, with the
specific understanding that the latter would see to the proper allocations
to the poor, the weak and the deprived.

“Yet, sometimes, an undue payment might have resulted from an
ill-motivated placement of funds by the owner at the disposal of a reli-
gious jurisprudent whose opinions on religious dictates is followed as
zakat. The malafides are proven when the funds are offered as zakat
in the context of any extraneous consideration for any advocacy or legal
support received or expected of the mujtahid. In that case, he could be-
come liable to make good any wrong payment of zakat out of such
funds.”®?2

c. Administrators of Zakat

“Executive appointments of zakat fund administrators are made
under powers delegated by the Imam oy his Deputy. They are responsible
for safe custody and proper accountal of zakat funds. They are entitled
to remuneration, out of the zakat, for their services, even if they are not
otherwise in need of the same.

“The Imam ( & ) or his Deputy can authorize any engagement of
competent persons as zakat administrators, on either a contractual basis,
providing for remuneration commensurate with their respective quanti-
tative output, or fixation of a salary on a periodical basis.”33
d. Creating and Sustaining Interest in Islam

“7akat funds may be allocated to a reasonable extent for creating/
sustaining interest in Islam among non-Muslims, including in any emergent
jihad or jihad-like situation, as well as in promoting better understanding
and enthusiasm among Muslims themselves, so as to be better able to cope
with the present-day problems.”>4

e. Serting People Free from Bondage
“Zakat funds can be \WweWM:nehzatetariomedple free from bondage. This
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is irrespective of whether or not they have ever been recipients of zakat
allowances. For, notwithstanding any zakat payment, they may be found
to be suffering from undue hardship and oppressive conditions, in their
poverty and/or helplessness. They may seek zakat aid to set themselves
free after paying the requisite cost.”S$

f. Settling Burdensome Debts

“People could be in straitened and defeated circumstances, burden-
ing themselves with debts (not arising from any sinful activity or prodiga-
lity on their own part). When they continue to be unable to overcome
their debt burden by themselves, they may seek to offset the same by an
allocation from zakat funds. This is irrespective of whatever resources
they may have to meet their routine expenses.”56

g. In the Way of God

“A portion of zakat can be earmarked for utilizing in the Way of
God, in the overall interest of Islam and the Muslims. Disbursements in
the Way of God can finance not only scholarships (as mentioned carlier),
but any emergent public works, including construction/repair of canals
and other types of irrigation systems, as well as public thoroughfares and
highways. All these investments should reflect the Islamic concern for
the maintenance of public facilities and common weal. Further, zakat
allocations under this head of account can serve the purpose of bringing
about unity between conflicting groups of Muslims, while securing peace
and well-being for the Muslim community and the Islamic society as a
whole.””57

h. Helping Stranded People

“Travlers, not involved in any objectionable incident en route,
amy find themselves stranded in a strange town or place. They may not
have enough monetary resources to pay their costs of return journey or
onward journey to their hometown or destination. They can be provided
with necessary amounts ouf of zakat funds, so as to enable them to reach
their own town, when a loan cannot be arranged, despite their credit-
worthiness, if any, back home 58

i. Persons Entitled to Zakat Assistance
“Conditions governing personal entitlements, or otherwise, include

the following:
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1.“Persons who are devout Muslims are, in principle, entitled to
zakat aid.

“Non-Muslims, or non-believers, are not entitled to zakat assis-
tance, except when they evince genuine interest in Islam.

2.%“Zakat payments are not made to persons who consume alcoholic
drinks or those who indulge in similar other sins.

3.*Father, mother, offspring, spouse and similar other givers of
zakat are not entitled to receive zakat assistance, except for purposes
of children’s education or marriage, when they may be paid suitable grants
out of allocations under the head, upon the Way of God if these can
justifiably be made under this head.

4 ““The Sadat cannot be given assistance out of zakat funds, except
when it is borne by a zakat-giver who is himself a Sayyid or when emer-
gency-like conditions warrant payment to the latter, as when one’s daily
sustenance is involved.’’>9

7. Other General Provisions Concerning Zakat

Other terms and conditions concerning zakat and its payments
be stated as follows:

1.“The above mentioned socio-economic areas of utilization of and
entitlement to zakat payments represent broad heads of allocation, espe-
cially recommendable when funds are available in plenty to justify the
specific as well as comprehensive allocations.

“However, the recommendations. are not to be construed as a
general requirement that the zakat funds should be invariably allocated
under all the eight divisions, or areas of socio-economic benefits, or again-
st every possible kind of beneficiaries under each.

“At the same time, it is necessary to provide for priorities of
allocations and the relevant beneficiaries.

2.“The act of contributing zakat is one of becoming closer to God,
as in one’s prayers. Accordingly, it should always be preceded by one’s
intention which should evidence one’s wholehearted and deeply felt sense
of commitment to the good act.

“Any undue delay in payment of zakat should be avoided as
something unlawful.

4.“It will be appropriate to entrust zakat contributions to the local
religious jurisprudent for effectively directing their use. This will be in
the interest of Muslims and the Islamic society as a whole. The contri-

butors could be followers of the religious jurisprudent or others.
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5.%In making zakat payments, it is recommendable that due priori-
ty be given not merely to the deserving and self-respecting persons among
the poor and the needy (who may seem reluctant to seek to avail zakat),
but to dependents among one’s relatives, the virtuous, the learned and the
wise.

6.“If anyone incurs a loss after making any commercial use of a
asscts carmarked for paying zakat, it will be borne by himself. In case of
any gain, it will be for the benefit of the poor. For, any investment of a
zakat portion in a business must conform to the ultimate purpose of zakat
so as to be permitted by the highest Islamic authority). Otherwise, if he
uses any zakat on his own, it will not only involve complications, but the
prospect of being considered illegitimate.

7.“Zakat payment accruing in one’s own place can be transferred
to another place, at the cost of the one requesting the transfer. In the
event of any lapse, or loss, the defaulter will be required to guarantee,
or indemnify, the same at the original place.

8.“Wages of labor and similar other costs, including that of weigh-
ing and carrying at the time of assessing and paying zakat, will be borne
by the owner, at his own risk and responsibility.

9.“Anyone approaching death, while owing zakat, should neces-
sarily provide for settlement of zakat dues in his will.

10.“It will be undesirable and disapproved in case anyone buys
back whatever zakat he has already paid to a poor man . 60

8. Personal Zakat (fitrivah)

Personal zakat or fitrivah is complimentary to the fast of the
holy month of Ramadhan. The relevant questions are discussed in this
section. These questions are:

(1) For whom is fitrivah necessary?

(2) With what can one offer it?

(3) What amount is payable?

(4) What can it be used for?

a. For whom is it necessary?

“Payment of per capita zakat or fitriyah is incumbent on every
adult, who is of sound mind and body, is free (not in bondage) and has
means. This means no fitriyah is payable by minors, insane persons, indivi-
duals who happen to fall unconscious on the eve of the festival marking
the end of the fast of Ramadhan (id al-fitr), slaves or bondsmen, the poor
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and those with insufficient income.

“The conditions mentioned above are valid as on the eve of the
festival. If these are not met at the prescribed time, it does not fall due.
If these are satisfied, then, it becomes due and payable. Once these con-
ditions are fulfilled, the person complying with the same pays it on behalf
of his own person and also for those who he maintains and provides sus-
tenance, irrespective of whether or not they are Muslims, freemen, old or
yvoung. The payment is necessary in case of infants born, or other persons
who become dependents or guests of the one responsible for the payment,
before sighting of the new moon of the month of Shawwal,even if the
guests have not consumed any food at their host’s house.

“Fitriyah does not fall on one for whom another person is respon-
sible for paying it even if he himself is capable of satisfying the conditions
and paying it on his own. This is so until and unless the dependents or
guests become aware that their guardian, or host, has not paid, or has not
remembered to pay the same, In the latter case, it will be prudent for the
affected person to offer fitrivah on his own.

“Anyone living away from his home and family remains liable to
pay the fitrivah for his dependents. This is so unless he makes some
reliable arrangement with the latter for paying their respective fitriyah out
of his own assets entrusted to them.

“Payment of fitrivah by a Sayyid for a non-Sayyid is prohibited.

“Fitrayah, like the other forms of devotion to God, must begin
with the relevant intention, to grow closer to God.”61

b. With what can one offer fitrivah?

“It is not a far-fetched idea to suggest that fitrivah items can
legally be the same as the one or more staple foods of different people
and places. For instance, in many parts of Iran, wheat and rice, as well’
as barley, are staple, within and around the country’s Gilan province, rice
is the stable. In the case of the desert areas of Najd and Hijaz (in the Ara-
bian peninsula), dates have been traditionnaly considered as staple food.

‘“Nevertheless, on the whole, the possibility of facilitating compli-
ance becomes stronger when fitrivah is duly offered in terms of wheat,
barley, dates and raisins. If these are not staple items in a given place, then
it would seem expedient to offer any local equivalent of the same, such
as corn,

“If suitable alternatives are not at hand, it will be prudent to make
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fitriyah payments on the basis of the four food items specified above, i.e.,
wheat, barley, dates and raisins. In this context, one has an option to
pay the monetary equivalent of the above mentioned items on the basis
of their local prices as on the eve of the id al-fitr.

“Furthermore, any payment of fitriyah in kind or in cash should be
correct, intact and valid. It should not be defective or mixed with some-
thing defective. On the contrary, the fitriyah offerings should be made by
selecting the very best and useful means and mode of payment.”2

¢. Rates of fitriyah
“Fitriyah is payable in terms of the aforeindicated foodstuff, or
the equivalent including milk, at the rate of 3 kilograms per person,’63

d. When does fitrivah become due?

“Personal zakat or fitriyah is payable from the evening of the Shaw-
wal moon or that preceding the day of id al-fitr, until noon of the day of
fitr. The fitriyah is to be set aside before the id prayer. Once this is done,
the disbursement can be made subsequently to the persons concerned.
While the fitriyah remains to be transferred from one’s possession or to be
delivered to the right person, it will be prudent for the giver to uphold his
original intention of seeking to become close to God, rather than con-
centrating on the pros and cons of the question of parting with the items
already set aside.

“Any haste in giving away fitriyah before the month of Rama dhan,
rather before the due evening of id alfitr, will be unlawful. However,
some of the provisions for it can be ‘loaned’ to the poor who arzin ur-
gent need of the same, and the loaned quantity can be adjusted at the
time of the actual disbursement of it or deducted from the personal
zakat 64

e. For what purposes can fitrivah be used?

“Fitriyah or personal zakat serves the same eightfold purposes as
indicated for the other forms of zakat, These are especially meant for the
benefit or use of the devout among the poor and the needy and their
children, even if this gives rise to a sort of positive discrimination. If
there are not enough devout Muslims among the poor and the needy, it
can be distributed among the other less devout but faithful Muslims and
also non-Muslims who are weak and helpless.
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“It will reflect adequate care if any poor and deserving person is
not given anything in kind, which weighs less than three kilos, or less
than any equivalent value in cash. This should be so even when it may be
possible to help many deserving persons by lessening the amount dis-
tributed. At the same time, anyone deserving can be paid fitrivah, the
quantity or value of which may be sufficient enough for one’s annual ex-
penses or needs. Anything in excess of this, however, ought not to be
paid to any eligible person.

“It is recommendable that fitriyah be paid especially to one’s own
relatives, neighbors, the emigrants seeking to join a congenial society,
Islamic scholars, persons accomplished in secular learning, among similar

others, who may actually be in genuine need of help.

“As in the other cases of zakat, fitriyah should not be given to
persons who are used to alcoholic drinks, any blatantly sinful ways of
living and to similar other immoral and detestible malpractices. In other
words, persons who are likely to misuse fitriyah for immoral and object-
ionable purposes should not be given the same.”65
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1. Introduction

In this section, it is proposed to examine in detail the Islamic law
concerning the 20% tax or khums, including its applicability and distribu-
bution process of utilization. The law concerning khums has been applied
with significant results during the early period of Islam and currently,
in the revolutionary context of Iran.66

One of the most significant benefits of the Islamic law concerning
khums has been evidenced in the self-supporting economic status of the
traditional Islamic centers of learning. These institutions have shown
exemplary resilience throughout their independent existence, in success-
fully coping with hostile pressures exerted by colonialistic superpowers
and their local counterparts, or any oppressive regime of the day. No
wonder enemies of Islam have always tried to strike at the very roots of
the institutional support of the Muslim combatants, by proposing to
nullify — or set aside — the law concerning khums as if it was too conser-
vative, if not reactionary, to be capable of implementation today.

Imam Khomeini’s answers to questions concerning khums have
been presented in an earlier section. In this section, the discussion is
focused on the rules and practical implications of the 20% khums tax.

2. Items Which Require Khums
“The 20% tax is obligatory on the seven items mentioned below:
(1) Spoils and accessions
(2) Mines
(3) Treasure
(4) Precious things obtained from diving in the sea
(5) Savings after meeting one’s annual expenses
(6) Land purchased by the ahl al-dhimmah

(7) Earnings that may have a forbidden component.67
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a. Spoils of War and Accessions

“Things acquired by Muslims in wars, irrespective of whether or not
these are seized weapons or territory or some other asset, are treated as
prizes of war or war acquisitions. Twenty per cent of their value is reali-
zable as khums tax provided the war has been fought with the Imam’s
permission.

“If the war took place without the Imam’s permission, any acquisi-
tion or acgession resulting from it will be treated as anfal (which has been
dealt with in Part Two). This is the case if the Imam has been present
and available.

“In the absence of the Imam, or his non-availability for obtaining
sanctions for the war, the levy of the khums on the consequent acquisi-
tions or bounties would appear to be obligatory, especially when the war
was an invitation to Islam.

“Likewise, khums could be applicable on acquisitions by defending
Muslims, even if these were seized in the absence of the Imam.

“With regard to war acquisitions, or bounties, one condition is ap-
plicable. That is, there should be no usurpation, extortion or misap-
propriation concerning whatever may belong to Muslims or non-Muslims
under their formal and honorable protection,”’68

b. Mines

“The twenty per cent tax on mines is leviable on extracted/proces-
sed items of gold, silver, copper, iren, lead, various precious stones (i.e.
turquoise, agate), bitumen, oil, sulpher, sulphate, coal, rock salt and simi-
lar others. If necessary, the levy of the tax can be judiciously extended
to gypsum, lime, chalk and red clay. In the case of doubt concerning the
exact nature and content of a mineral substance, no levy of the tax is
warranted.

“The twenty per cent levy is necessarily on the cost-price of the
items, minus expenses in connection with their extraction and reproces-
sing, or refining, as the case may be. For the purpose of applying the tax,
items should have value equivalent to (or more than): 20 dinars or 200
dirhams; 105 mithqals (or ordinary silver coined prices), 15 mithqgal (or
ordinary gold coined prices) or prices at par with the same.”’69

Some practical aspects concerning assessment of khums on mines
(and precious stones) are notable as follows:

1.“In case the price of any mineral, or mineral-based substance or
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item is found to vary or fluctuate, the minimum value of assessment
(mentioned above) will be applicable.

2.“Price ex-mine or after extraction, should be taken into consider-
ation. This does not mean any price based on a single extraction (when
continuous mining or extraction is possible). If any quantity resulting
from a single extraction is insufficient for assessing khums, then, it will
be necessary to wait for further extractions so as to obtain enough to
make the total chargeable at the rate of twenty per cent.

4 “Separate assessment of khums on mines (or precious stones)
extracted by any individual participation in the relevant enterprise would
appear to be strongly recommendable. This is subject to the condition
that the share of each partner should be quantitatively enough to be at
par with the prescribed minimum value for charge or its quantitative
equivalent.

“At the same time, the foregoing manner of assessment is not-
withstanding any need to carefully weigh the possibility and necessity of
combining the quantities extracted by all the partners, so as to be able
to realize khums on the total product of the joint efforts, once the same
reaches (or exceeds) the chargeable quantity/value.

5.“Sometimes minerals (or precious stones) are found to be of dif-
ferent kinds. In this case, too, the twenty per cent assessment is possible,
when their combined value is at par, or in excess of the prescribed mini-
mum for charge,

“However, if their mineral contenf varies and a part of the collec-
tion is not taxable, it will be necessary to avoid combining the same,

6.“In so far as payment of khums is concerned, it makes no differ-
ence whether or not the minerals (or precious stones) are extracted from
freely accessible territory or privately owned land or whether or not the
extracted quantities belong to the miners or extractors or the landowner.

7.*In case the extraction is from private land with the owners per-
mission, khums is realizable after deduction of the relevant costs, includ-
ing the miners wages,

8.“If any extraction has taken place without the landowner’s per-
mission, the quantity extracted will be subject to khums without any
deduction of costs or extraction borne by the extractor or someone else.
The landowner will not be responsible for paying the khums.

9.“Also, it makes no difference with regard to realizing khums, as

to whether or not he miners or extractors were Muslims. In other words,
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the authority concerned may require payment of the twenty per cent tax
from non-Muslims, too, if the latter are subject to his jurisdiction.”70

c. Treasure

“Things not owned by any recognizable owner are customarily
accounted for as treasure. This is irrespective of whether or not any place,
barren land or part of ruins, where the treasure may have been found has
been under Islamic jurisdiction or evidences any trace of Islam. In any
case, treasures found belong to the one who has found them and the
twenty per cent tax is realizable on the treasure from the finder.

10.**However, anyone finding a treasure within his land which has
been acquired from former owners cannot at once become entitled to it.
First, he must try and ascertain or exhaust any possibility or probability
that it could not have belonged to the former owners. Coming to own the
treasure in this manner, he will be called upon to pay the twenty per cent
tax or khums on the same.

- 11.“If any treasure like thing is found in the stomach of an animal
purchased by the finder, it will be treated in the same way as treasure,
provided the seller of the animal is found to be unable to account for it,
[t will be subject to the twenty per cent tax, whether or not its quantity/
value conforms to the minimum charge.

12.“However, if the thing happens to be found in the stomach of a
fish, there is no need to ascertain about it from the fisherman or seller
(unless there is a probability that the thing of value may have belonged
to the seller).”71

d. Precious Things Obtained from Diving in the Sea

13.“Divers sometimes bring up from the sea precious treasure-like
things, including pearls. Whenever these things are worth one dinar a
piece, or more, twenty per cent tax is payable on their value as khums.

This is irrespective of whether or not these are homogeneous or have been
extracted together at one time or after several efforts or these are pro-

ducts of joint efforts by divers, in which case they will be charged in the
same manner as for minerals.

“If diving equipment is used with or without divers to extract the
previous things, then, too, the twenty per cent tax will be leviable on the
same as a matter of prudential necessity.

YE urpose of ums on precious things extracted from
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diving, it makes no difference as to whether or not the diving has taken
place in any sea or river,””72

14.“If some people collect ‘gifts’ from the sea shores without any
need for diving, and habitually sell the same, then these will be treated
as merchandise so that the relevant procedure of realizing khums is
applied>”” 73

15.However the twenty per cent tax is payable irrespective of
whether the quantity/value of the ‘discoveries’ fulfills the prescribed
minimum. Moreover, the tax is applied after deducting the annual ex-
penses of the seller.

16.“If non-traders come across the gifts, their value will be added to
their income for the purpose of taxing the latter.

17.“Something of value may have been lost at sea and not found by
its owner. Subsequently, if a diver finds the same, it will become his
property and as such will be subject to the khums tax, provided it can be
treated as a treasure-like thing.

18.““Ambergris found by divers is subject to the 20% tax.

“If the same is found on the sea-surface, or along a sea coast by
people involved in this kind of economic and commercial activity, then it
will be subject to the khums according to the procedure applicable to
traders. On the other hand, if it is accidently found by someone, it will
become part of his personal income for which a separate procedure for
realizing khums is prescribed.” 74

“Note: All precious things extracted from the seas, minerals or
precious stones and treasure are subject to khums after deducting the cost
of extraction, diving, excavation, melting or moulding and similar others,
as the case may be, including that of the relevant tools and equipment
used. Bt will be strongly recommendable to base the assessment on the net
value rather than on the gross one.” 75

e. Savings after Meeting One’s Annual Expenses

“Any net income remaining after meeting the earner’s own annual
costs and expenses, as well as those of the family/dependents, is neces-
sarity liable to the twenty per cent tax. This taxable net income may be
based on:

(1) Income from individual investment or activities
(2) Agricultural income

(33 Income from trade and commerce '
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(4) Other incomes, including those derived from real estate trans-
actions or personal and family possessions such as land, orchards and the
relevant produce, as well as that based on price increases of consumer and

other goods.”76

1) Punctilious Application of Khums

19.“Tt is only right that, in order to be careful about any possible
use or consumption, khums is paid on gifts, awards, donations and grants
and similar others received by a person. This is not withstanding any
strong possibility that without net profits, khums does not accrue in a
given year,

2) Khums on Inheritance/Dowery

20.*The stronger opinion is that khums is not due on inheritance
and the dowery given to a bride by her husband (mahriyah) but caution is
better,

3) Khums on Net Income from Annuities

21.%*That which a person receives from khums or zakat does not
require khums to be paid upon it even if his yearly income inereases but
whenever he intends to keep it to benefit and profit from it, zakat is
pavable.

4) Speculative Buyisnig and Khums

22.“Goods which a person purchases not with the intention of com-
merce or capital but rather for saving and benefitting from the resource
and its benefits and growth, khums does not accrue upon it or if the
khums upon it has been paid, if its price on the market increase, khums
becomes obligatory upon the increase in price after the passing of one
year if the owner has the possibility to sell it at the increased price. Other-
wise, the increased amount will be accounted for in the profits of the next
year (the year in which the owner of the goods has the ability to sell it).

23.“If at the end of the year from the goods used in trade and the

price of some of them increased and the rest is with the people, if some of

the existing goods be sold or the possibility to sell them exists and the

cost of them be received, 20% must be paid or the increased amount must

be paid but the amount which is with the people, if he is certain that

whenever he wants, he can cash it, he must pay 20% of the amount of
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increased capital. If he is not certain that he can cash it in, it will be de-
layed when it is received, and whenever sold, the profit made will be
added to his yearly profit.

24 “Khums will be accountable on this part, after deducting losses
and monies spent on trying to obtain a benefit and profit, to the amount
which exceeds his expenses. In other words, the costs and expenses in-
curred in trade like renting a means of transportation and the losses suf-
fered are part of the yearly expenses.

6) Deductible Annual Expenses
a) Personal/{Domestic/Working Expenses

“Whatever a person spends on his own self and his family or depen-
dents constitutes his annual expenses.

“Money spent on pilgrimage, alms, rewards, gifts, extending hos-
pitality to people or costs incurred at the place of one’s work, including
any necessary payment of wages or as vowed and others incurred by way
of expiation, are part of the above mentioned personal expenditure.
Likewise, money spent as living expenses, including those in travel, trans-
portation, carpets, furniture, books, children’s marriage, etc. are all part
of one’s annual expenses,

“However, in incurring the above mentioned expenses, the cannons
of financial propriety should be taken into consideration, In other words,
each item of expenditure should be justifiable in itself, and be appro-
priate to one’s economic and financial, as well as social standing. If any-
one shows extravagance or lack of justification in his ways of expenditure,
the amount that cannot be justified will not be included in the annual
expenses. So, only moderate expenditure and reasonable expenses are
appropriate for the purpose of arriving at one’s deductable annual expen-
ses and net income.

“Only those expenses which are actually incurred and not any
proposed commitments are taken into account for the purpose of deter-
mining one’s annual expenses. But whatever one should have spent on the
hajj or for religious purposes, during the year, which were obligatory,
but consciously or inadvertently were not paid, are not included in the
expenses of that year. i

b) Combining Accounts from Various Sources

31.%It is not necessary to separately account for expenses incurred
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in case one’s income is derived from multiple sources (or occupations),
involving simultaneous activities relating to commerce, agriculture, arts
and industry, etc. The respective accounts can be combined so that the
tax is assessed on the total net income that may materialize in a year,
instead of opening separate khums accounts for each,

¢) Income Lined ro Augment Capital

32.“Most comprehensive, rather, stronger is that capital is from pro-
fit and benefit came from trade, even if it be needed, it is not accounted
for in the yearly expenses and its 20% must be paid unless it is required by
him to preserve his self-respect and reputation and is consistent with his
position in society. For instance, by paying the 20% of the capital earned,
his work goes through a shaky time which is not suitable to his reputation
and social position or by paying this, his expenses cannot be met but
when a trader has no money and through rent, etc. being paid to him, he
attains cash and he wants to use that as capital for trade or trade itself is
obligatory that he pay the 20% tax. This also applies to an owner who
personally made use of profits to make use of thatincome.

d) Imam’s Religious Edicts Concerning, Khums on Possessions

33.“A person who owns property such as an orchard, animals (or
machines), and does not require khums because these have been inherited
in certain other cases, it may have accrued and been paid, one of the three
alternatives mentioend below applies:77

Applicability of Khums

Possessions kept for Examples Imam’s fatwa

(1) Making commercial use or | Trees, kept for The gain derived from

gainful employment. their timber/ wood/timber, as well
fruits. as the fruits, if any,

will be subject to pay-
ment of khums.

(2) Making commercial use of | Animals kept for | Khums is not leviable
what the possessions produce | their milk/wool | on any gain from their
meat. It is leviable
only on their produce

(3) For domestic consump- Fruit-bearing Khums is applicable on
tion, or personal use of the trees kept for the quantity/value re-
produce. domestic con- maining after the do-

their fruits.
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34.“An entrepreneur may make use of his capital in one kind of
business, making regular purchases and sales during one year. Further, he
may have profited from some transactions while he may have had losses
from others. For the purpose of khums, the profits and losses will be
balanced. If both these are equal, there will be no question of any net
gain for taxation. However, in case of any net profit, the same will be
charged at the rate of twenty per cent.

“Various kinds of commercial goods may be traded at one market-
ing center, as is common nowadays in many cities and towns, and with
many commercial establishments, if different kinds of commercial goods
may be traded not only at a central store, but at its branches or they
may all deal in one specialized kind or a particular area of business in
several branches. While operating separately, the individual accounts of
the branches may be combined at their central office so that losses or
shortfalls of one may be offset by any gain of another. For the question
of any overall balancing of profit and loss accounts of business does not
arise when these are represented by small independent unifs, rather than
large organizations concentrating on diverse businesses at various centers.
It can be said that the criteria is the independency of the trade not having
various types.

35.“A person may use business profits for one’s provisions (food,
oil, wheat, etc.) for one’s domestic use during the year, he may not have
some left over. In that case, he should pay khums on the savings, irres-
pective of their quantity.

“In case business profits have been used to buy utensils or domestic
applicances, personal transport and the like, which are used as part of his
capital assets on a continuing basis, these may not seemingly attract
khums. Unless these no longer be necessary, in which case the 20% tax is
obligatory.

36.“A person may be in need of a house to live in and it may not be
possible for him to buy it, except with the income from some business
he may have in the course of a few years. Then he may be able to buy
a plot of land in one year, building materials in the next year and subse-
quently undertake the building construction. Alternatively, he may be
constrained to buy even land (or an existing house) by arranging to pay
for it in installments over a few years. In all these cases, the relevant
payments can be treated as part of the annual expenditure. However, if

he wants to save until he accumulates enough money to build or purchase
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a house, he will be required to pay khums.

37.“A person may collect wool of sheep over a period of years
for the purpose of making a carpet or any nccessary (winter) clothing,
and he does this of unavoidable necessity. The relevant cost can be treated
as part ol his annual expenses for the purpose of any levy of khums.

38.“The purchasing of a dowery for one’s daughter from the profits
of several years in a way whereby every year some things are purchased,
are included in yearly expenses, but if money be put aside to later pur-
chase the dowry, it is not included in yearly expenses.

39.“A person borrowing money in the beginning of an assessment
year for meeting his personal (and domestic) expenses can be allowed to
deduct the same from his trading or commercial earnings. So will be any
person obtaining necessary provisions on credit or any person obliged to
spend part of his captial for meeting his (and his family’s) living expen-
ses.

40.“Irrespective of anyone wanting to pay khums only at the end
of an assessment year, there is actually no need to wait for the year to (al-
most) pass. A trader for instance can pay khums at any time during the
year, as soon as he decides to pay the same, on the basis of cumulative
net earnings, or net income .78

f. Land Purchased by the ahl al-dhimmah.

“If an ghl al-dhimmah buys land from a Muslim, he is liable to pay
khums on it. If he choses not to pay the same, the khums due, if any,
can be recovered from him in a compulsory or forcible manner.

“The foregoing is irrespective of whether or not the land is agri-
cultural or it bears an orchard or a house, a bathing place or a commercial
building. Since buying and selling activities are always possible over
Muslim lands purchased by the non-Muslims who live under Muslim pro-
tection, the relevant transactions attract the khums tax. However, if any
transactions involve both land and buildings, or if the buying and selling
of the land covers its building as well, the land component will not be
taxed.

“The twenty per cent tax law is applied 79 on the basis of ragabah’
zamin.”

g. Earnings Mixed with the Forbidden (haram)
“Property mixed with something forbidden, if the owner is in no
way clear and the amount of it is not known, the 20% tax is applicable.
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T . ~ 3 ale ~le 3 N
But if the forbidden amount is known, if the owner is also clear, it must
c s is applicalbzle toit.
be paid to the owner and no khums is apyg : i
43.*In case any specific amount or asset is found to have been from

an illegitimate means employed by one out of an accessible group of
persons, they should be called upon to name the owner. If they fail to
identify him, recourse is necessary to fix the ownership by lottery.

44.“Tf it was possible to identify an illegitimate amount of money,
but not the person who earned it, or if it had belonged to one of an in-
accessible group of persons, who could not be specified, then the same can
be used for charitable purposes, after obtaining permission from the
hakim shar 81

45.°If an owner of an illegitimate component of money or asset is
known, but not its exact amount or quantity, the owner should be con-
sulted forthwith,”82

The above position is summarized below-

Actions Concerning Mixed(legitimate-forbidden) Eamings

Position Action prescribed under the Divine Law
Concerning Concerning
the forbidden the owner
amount of the for-
bidden
amount
(1) Known Known The forbidden part should be returned
to the owner (without deducting khums)
(2)Unknown Known The owner should be consulted about the
forbidden quantity.
(3)Known One of an  If the group fails to identify the owner,
accessible  recourse should be taken to ownership by
group lottery.
(4)Known One of an It should be used for charity, after obtai-
inaccessible ning necessary permission.
group
(5)Unknown Unknown Khums should be realized.
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46.“A person may come to know about the owner of any unknown
illegitimate component of his ‘mixed > income after he has paid khums
on the same,. In that event, he should ascertain the extent of the illegi-
timate component and return the same to the owners.

47.“A person may come to know about the extent of an illegiti-
mate component of his mixed income, after he has paid khums on it.
[f the size of the illegitimate component is found to be less than that of
the khums paid, the excess of the latter will not be necessary. If it is to
the contrary, that the property is greater than the khums, caution pres-
cribes that the excess amount be donated and if the excess amount is not
clear. it is not obligatory to pay the excess.”’83

3. Commencement of Fiscal Year for Khums

“In the case of a trader or merchant, the fiscal year begins from the
time of his first commerical transaction leading to gradual day-to-day
recycling of this earnings or accumulation of income while incurring ex-
penses through the year.

“In the case of one who is not a trader or merchant, the fiscal year
begins from the time he receives his first income or monetary gain. For
example, an agriculturist earns money only after he is able to dispose of
his produce. So his fiscal year commences once he has converted his
produce into money. For a orchard owner, it begins at the time of pluck-
ing the fruits.

“However, if any agricultura'l produce or fruit crop is sold in ad-
vance, the fiscal year for the respective crop will commence from the time
of receiving payment for the same .84
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Distribution of Khums86
“Khums is divisible into six shares as follows:
(1) Upon the Way of God
(2) Upon the Way of the Prophet
(3) Upon the way of the Imam
(4) For the Orphan
(5) For the Needy
(6) For the Stranded

5. Entitlement for Payment from Khums

“Those who receive khums payments are under the fouowing
obligations:

(1) “All those entitled to receive khums should be steadfast in their
faith (although their sense of justice is not invoked as a condition)

(2) “Khums is not payable to one who is disrespectful to his re-
ligion or who is in the habit of committing significant and congnizable
sins, as it will not be cautious to do so.

(3) “Payment of khums should not lead to or result in abetting
sinful acts, supporting hostility (against Islam and Muslims), and/or de-
basing activities.

(4) “Attention of the religious jurisprudents whose opinions on
dictates of religion are followed and prominent Islamic personalities is
desirable but not absolutely necessary.

(5) “Khums is payable to an orphan only when he is poor.

(6) “Khums is payable to a traveler who needs the same in the
place where he happens to be stranded, provided he has not committed
any crime or sinful act enroute to that place. This is irrespective of any
situation concerning his financial and social circumstances or standing
in his hometown, '

(7) “A spouse should not be one of the dependents to whom their
maintenance expenses are given by way of khums.

(8) “The allocation in the name of the Prophet may be utilized for
his household, descending from the side of this father, Abdul Muttalib,

(9) “Mere claims of belonging to the Household of the Prophet
are not sufficient to entitle one to khums from the relevant share. One
should be customarily known as such and none should have disproved his
claim.

(10) “Khums payment should not exceed the amount of one’s

www.nehzatetarjome.ir



Khums 105

annual expenses and the payee is under obligation not to receive waat he
does not need.”87

6. Utilization of Khums

“Administrative responsibility concerning the second half of
khums (payments on account of orphans, the needy and the stranded)
devolves on the authority of the hakim shar®. Accordingly, the relevant
payments should be made to him and [or be utilized with his permission.

“The hakim shar® is responsible also for the first half of khums
(payments in the way of God, His Prophet and Imam which has come to
be known as the share of the Imam ( ¢ ) . The relevant payments are to
he made over to the same authority for ensuring their proper use under his
(direct) supervision and any necessary religious edicts or the amounts
should be utilized with his permission for specific purposes once these
are predetermined.

1.“Payment from khums by a religious jurisprudent whose opinions
on religious dictates is followed to a person who is not his follower may
involve some difficulty. However, if the prospective pavee intends fo
utilize the payment for the same purpose as envisaged on the part of the
religious jurisprudent or in a manner as advised by the latter, the proce-
dural difficulty can be overcome.

2.“Khums can be transferred from one place to another, Exigencies
of circumstances may somefimes necessitate that the payment be made
to a beneficiary in a place other than his usual one. This is done at his
risk, in case of loss. Payments can be transferred also in the case of a
payee’s nonavailability at his usual place and likelihood of his not return-
ing to his hometown or if it is ordered by the religious jurisprudent
whaose opinions on religious dictates is followed.

3.“If a fully qualified religious jurisprudent (mujtahid) isin a town
other than his usual place, the share of the Imam ( £ ) should be sent
to him there.’88
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PART FOUR: DISTRIBUTION AND REGULATION OF SOCIETY'S
WEALTH AND SAFEGUARDING IT

L. DISTRIBUTION OF SOCIETY’S WEALTH

1. Introduction

Islam, in addition to collecting taxes like zakat and khums from the
wealthy to the benefit of the deprived and for the betterment of society
and by appropriating natural resources to the advantage of the public
at large, through its great spiritual influence, also provided for acts of wor-
ship such as endowment (wagqf), donation (vogodhari), gift (habah), cha-
rity (sadiqah), vow (nadhr) and will (wasiyat). By raising the level of faith
and the love of humanity, instead of selfishness and the worship of os-
tentation and the desire to monopolize, the wealthy are encouraged to,
in complete freedom and with great desire, remove any property which
is not needed forever from private ownership and monopolization to be
used upon God’s way by one’s family or needy or the general public and
society. We see how successful Islam has been in this area. As a result of
the Divine Grace within these acts of worship, thousands of schools,
colleges, mosques, gardens, roads, bridges, husainiyahs, centers for pro-
pagation, hospitals, etc. have fallen into the public sector in Islamic
countries. These have greatly helped the people, in particular, the depri-
ved, served them and guided them.

That an Islamic government should be able to promote voluntary
social benefits, as indicated above, is emphasized by Imam Khomeini:

“If Islamic propagation/information services of the government
were to become current, one would see how these vows, wills and endow-
ments serve the country and the masses. Half the cost of essential public
welfare activities comes from them and bequests by well-motivated and
responsive members of the public. As it is said, Islamic propagation, as
the religion has commanded, should become prevalent so that services
become productive to be able to promote individual and group motiva-
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114 Part Four: Distribution and R egulaiion of Society’s Wealth
into futile channels.”!

2. Endowment (wagf) or Distributior of Wealth
a. Descripiion of an Endowment

Waqf means relinquishing one’s private/personal ownership of
something capable of public use and benefit upon the way of God. Depen-
ding upon the person making the endowment, it may be of two kinds:
public or private.

b. The Importance of Endowment

“Endowing is an act that represents a major virtue and carries
spiritual rewards. In a collection of Islamic Traditions, it is assigned the
importance of one of the three qualities that survive one’s death.”2

¢. The Condiions for an Endowmient

1.It can be accomplished by word of mouth in any language ap-
plicable for the purpose.

2.“Anyone constructing a building intended for a mosque, caravan-
sarai, or a bridge, or a road, or similar other public facilities can accom-
plish an endowment of the same by just placing the completed structure
at the disposal of the public, and its subsequent public use will confirm
it as endowed property.

3.“An endowment of something must be followed by its handing
over to a custodian or an authority. However, if a person dies before ma-
king over the property or asset as énclowment, the relevant arrangement
becomes invalid and the property or asset in question becomes part of
inheritance.

4 “An endowment should always be made on a permanent, and not
a temporary basis and the permanence of the endowment necessarily
implies change of ownership.

5. “Endowments made over to a person or authority who no longer
could retain its custody due to extraneous circumstances, such as the
overthrow of the custodians or authorities, may continue to remain valid
as an interrupted endowment (waqf munqgatah). After the extinction of
the owner, it will be returned to the endower or his or her heirs.

6.“If a person endows something upon the condition that if needed,
it will be returned, itis correct.

7.“According to precaution, an endowment should be conclusive
and not conditional.

8.“An endowment should be for others, not for oneself.
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9.“Making an endowment out of a leased property will be valid and
the leases will remain valid, too.

10.“°A peirson who makes an endowment should have attained the
age of majority, or puberty, and he or she should be inteiligent, of sound
mind, as well as capable of exercising free will and in possession of un-
encumbered right to that which is intended or proposed to be treated as
an endowmeit.

11.*A person making an endowment need not be a Muslim, The en
dowment of a person whio covers over the truth of religion is also valid.

12.“That which is to become an endowment should have been in
legitimate ownership of the prospective endower, both the thing which is
to become an endowment and its derivatives or uses should be legitimate
according to the Divine Law and by making use of its benefits, the prin-
ciple of ownership will be in effect. It must be something the endower
could give and it is not necessary that it be profitable at the time of the
endowment.

14.“The party to whom a private endowment is proposed to be en-
trusted should be present in person at the time of completion of the rele-
vant formalities and in the case of a public or general uss endowment,
the receivers of the same could be represented by an authorized repre-
sentative or a public functionary,those to whem any kind of wealtl

h is
intended to be endowed should be capable of undertaking the responsibi-
lity that goes with it. One or more persons to whom something is

Christians living under Islamic protectien, as well as other non-Muslims
and even the less devout from among known Muslim families.

15.Once a deed of endowment is completed, the endowers cannot
alter it or its applicability or its formal significance.

16.“Sale and transfer of endowed charities, public and private is
not legal, except in the cases mentioned below:

—"“The property is in a dilapidated condition and it is not possibi
to restore it to its original condition so that its sale is justified in carryiiz
out the endowment’s obligations on the basis of a similar property pur-
chased with the sale proceeds.

—*“If the endowment obligations and purposes can be maintained
and improved upon by purchasing a new property, the old dilapidated
and almost unusable property can be sold and ifs sale proceeds utilize
for buying a suitable property, which is capable of serving the endowment
purposes, like a house or orchard.

—~“If the endower provides in the deed that the endowed property/

asset can be sold in the event of imperative need, or in compelling circum-
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stances, there is nothing to prevent the sale, if necessary.

- “If serious differences, among maintainers of the endowment
may sometimes continue to adversely affect the lives and properties
involved, so that the only alternative left to resolve the uselessness of the
endowment is by selling the same and dividing the proceeds among the
beneficiaries.

17.*An endower can provide for his or her nominee’s custodianship
of that which is to be endowed through a deed. Alternatively, he can
stipulate that he shall have a right to depose any custodian appointed
under a deed of endowment.

“If the deed does not provide for appointment of a custodian, then
the functions of a custodian will devolve upon the public endowment
administration based on the Divine Law and its public or official repre-
sentative will become the custodian of the endowed property or asset. In
a private endowment, decisions made by a public custodian are binding
on the beneficiaries.

18.“An endower can provide for a salary of a custodian of the en-
dowment out of the earnings of the latter.In that case, the custodian will
be entitled to payment of the salary, as provided for. If no fixed amount
of salary has been mentioned in a deed, then it can be based on the
amount usually paid to any other incumbent of a comparable office. A
custodian is not entitled to transfer or handover his post to anyone of his
choice, unless this is provided for in the deed, or at the time of his ap-
pointment.

19.“That a property or asset has been an endowment can be eviden-
ced by people’s recognition or acceptance and assertion of the same,
based on traditional knowledge or fame. Its verification can be based also
on a claim by those who may have been customarily benefitted from the
same, including tenants and inheritors, as well as on the fact of its coming
upon purview of the ‘Uqaf (Endowments) Office. The circumstantial
evidence is in addition to any direct evidence in accordance with the
relevant legal provisions under the Divine Law.”3

3. Donations (vagodhari)

20.°A person can bestow his property in order to fulfill the same
purposes as an endowment in the sense that its benefits be used for
charity. If it is ceded for good and forever, it cannot revert to his owner-
ship and cannot be inherited by his legal heirs, or successors. If the cession
is temporary, it will revert to the owner, or his successor, on expiry of the
stipulated period.

“If the benefits of a céded property/asset are meant for any specific
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persons, they will enjoy the same as long as the cession is valid, in case
of fixed-period bestowals. Where a cession has no fixed duration, it shall
be deemed to be the residual life of the assignor, so that his heirs may
inherit the same.”™

4. Gift (habah)

“‘Habah is something gifted away from one’s ownership of it, so as
to let it come under the ownership of another person without any cost
to the latter or his offering anything as consideration. This, too, is a kind
of contract, which requires definition of the purpose of the donor in
gifting and specification of the willingness to accept on the part of the
receiver.” 3

a. Conditions

1.“Both the intending donar and prospective recepient should have
reached the age of maturity, attained a reasonable level of intelligence
and be capable of decision, as well as free to do so.

2.“A giver’s disposibility of a gift should not have been in any legal
dispute or encumbered in any way.

3.“A receiver should have the capability of owning that which is
gifted to him.

4 *“That which is to be gifted should be a real asset and not any
possible income/advantage from it, or its useability.

5. A gift should have materialized on the side of the recipient for it
to be considered as habah; if one of the parties dies before the actual
transfer of possession, the contract will become invalid.””®

b. When a Gift Cannot Be Taken Back

1.“After the gift has been made over to the receiving party, irre-
spective of whether or not it has been handed over to the receiving party’s
family (father, mother, offspring, etc.). If however, the gift has been
routed through a person unrelated to the family of the one to whom it is
meant, then, it can even be recalled, so long as it remains under the inten-
ding owners’ ownership and control.

2.If a gift is in exchange for something (habah m ‘audah), in that the
prospective receiver is supposed to do something or offer any payment or
compensation in return and if the reciever fulfills his part of the agree-
ment, then the giver has no right to take back the gift.

3.“After a gift is made, if one of the parties dies, no heir or inheri-
tor of the donor has any right to obtain return of the thing already gifted.
4 A dondr cannot obtain return of his gift, if it has been lost while
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in the custody of the recipient.”7

¢. The Imporiance of a Gift

“For God has strictly enjoined compassion and peace, particularly
¢ the members of the same family. At the same time, He has severe-
pproved of any breaking of family ties.

“Imam Bagir { ¢ )attributes to Hadrat ‘Ali the saying to the effect
£ 2 person who harbors three negative traits is bound to suffer punish-
be same before he dies. These negative traits are: (1) rebel-
sion of compassion and (3) false promises. Of these, the
mifestation of obedience and closeness to God and one
qualities deserving of His blessings is that of showing
ssi d a spirit of conciliation among people.

“Among family members, parents have precedence over the others.
Beiween parents, the mother has a greater right to the other’s considera-
i acts of goodness. As Imam Sadig ( & ) conveyed it, someone had
vroached the Prophet with a question as to whom he should do good
to first, The l*‘. ophet replied in favor of the mother. The questioner then
ked as to whom he should be good to next. The Prophet’s reply was the
same. When the questioner repeated the reply was again the same. How-
whien asked for the fourth time, the reply mentioned the father.

“Discrimination between (.hﬂdren in the matter of gifts is undesi-
rable Gnalkruh). It is to be even prohibited in serious matters for all the
I, contfict, enmity and jealousy and wickedness it can give rise to.
On the other hand, any preferential treatment based on qualitative achie-
vements of some despn ing the same is good.”8

il E-W]

Charity (sadigah)
“According to a Tradition, sadigah has important virtues. It can
ve one from a nightmare of G od ¢ Wrath. Tt can atone for many a sin.
i ease the strain of the Day of Reckoning. Charity can render one’s
fiuence meaningful and beneficient, It can prolong one’s life. There is
ﬂ(\r‘“'n ¢ more disconcerting to satan than deeds of charity. In short, one’s
ty to another human being can be construed as something handed
over through Divine infervention or with His blessings.

“Charity is governed by the following conditions:

1.9t chould be given with the sole intention of seeking proximity
to God.

2.°A person who traces his ancestry to the Prophet or a Sayyid
Hashimi is ruled out for the purpose of a non-Sayyid’s offering him
charity. However, a charity is well received when given by one Sayyid to
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another.

3.“Buying charity given to a poor man is extremely undesirable.

4 “IJgnoring a poorman’s need for charity, irrespective of whether
or not if is possible or probable that it is indeed a genuine one, is deplor-
able.

5.“Begging is abominable in itself, irrespective of one’s dire need for
it. If there is no need for begging, it is all the more loathsome to do so. In
fact, caution demands that it be treated as religiously prohibited.”

6. Last Will and Testament (wasivat)

“It is prescribed for you when death approaches anyone of you,
if he leaves behind any assets, that he make a bequest to parents and the
nearest kinsmen — according to reasonable usage — (to fulfill a duty)
incumbent upon the pious.” (2:180) 10

“Wasiyvat means a person’s last will and testament. It represents
one of the salutary traditions of Islam for ensuring a judicious reallocation
of one’s wealth in both public and private interests. The very first alloca-
tion of one-third of one’s assets is earmarked for the benefit of the poor
and for public welfare. This is according to the relevant provisions of the
Holy Quran and the Divine Law. The one-third allocation to poor indi-
viduals or charitable organizations has priority over that concerning one’s
legal heirs, after paying of his debts, if a bequest is made.

“Aside from earmarking of one’s estate and wealth for the poor
and for public welfare purposes, a will should provide for the following:

-“Earmarking some of the income of a dyving person which may
accrue after his/her death, as regular contribution for ensuring the wel-
fare of the poor and the needy in specific cases or through some charitable
institutions.”! 1

a. Types of Willl 2

1 2 3 4
tamiliki haqi ‘ahdi fakri
Willing that a Willing that a Willing that Willing that proper-

part of one’s
property be
given to the
needy after
one’s death.

part of oné s!
salary be given
to a needy per-
son.

burial expenses
and hajj and
other religious
duties not per-
formed, be paid
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b. Clarifications
_ l‘A person is made aware of approaching death by the relevant
signs (of physical failure). Then a person anticipating death should ar-
range, as a matter of religious duty to (1) return things in his or her
possession or control to the owners concerned, (2) to complete perfor-
maiié of his or her other religious duties including prayers, and (3) dele-
gate duties and obligations, which he or she could not perform himself or
herself for the reasons of physical incapacity, to another person (or bene-

ficiary) in the will.

2.“A will can be expressed in any language as long as the words con-
vey the person’s intended meaning, but it is best to be in written form.

3.“An adult who is sane and at liberty or unrestrained by law in the
dispoA‘ of his or her assets, can legitimately write hisor her will.

" A ten year old person can legitimately execute a will, in so far
as it is conducive to people’s welfare and serves the interest of common
good. (?)

5.”Any beneficiary of a will should be a person in existence, even if
it means as an embryo. ' '

. 6.“A beneficiary of a will may pass away during the lifetime or
- after the death of the testator, without accepting or passing on whatever
benefit has been provided for in the will. In that case, the benefit would
accrue to the legal heir of the deceased beneficiary.

7. “If a person dies and someone other than his or her legal heir is
called upon to arrange the funeral, although the deceased is not the
latter’s parent or guardian, it should be considered prudent to obtain
concurrence of the person legally responsible.

8. “Normally a testator can leave instructions of his own concerning
not more than one-third of his estate. This limit can be exceeded only
when the legal heirs agree to it,

9.“Any will drawn up by a person intending to commit suicide
would be invalid,

10.“A person can nominate another person to carry out his will.

11.“To be so authorized, a nominee should be an adult Muslim who
is sane and reliable as well as (for the sake of precaution) fairminded.

12.“If a person chosen to be executor of one’s will is his own son, it
will be prudent for the latter to carry out his father’s will.

“Any person other than one’s own son, who may be nominated
to act on behalf of the testator, is not under any legal obligation to
accept the nomination. If it is decided not to accept the assignment, and
if the testator is alive, the nominee concerned may inform the testator
that he is unable to accept the nomination.
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13. “In the event of a testator’s nominee evidencing betrayal of the
trust, the legal authority concerned can intervene and replace the nomi-
nee with another person who is really trustworthy.

14, "As long as a testator remains alive, his or her will can be altered or
changed by him or her,” 13

7. Vow (nadhr)

“As ro the righteous, they shall drink of a cup mixed with camphor,
a fountain where the devotees of God so drink, making it flow in unstin-
ted abundance. They perform (their ) vows and they fear a day whose
evil flies far and wide. And they feed for the love of God, the indigent,
the orphan and the captive, (saying), We feed yvou for the sake of God
alone. No reward do we desire from vou, nor thanks. We only fear a day
of distressful wrath from the side of our Lord. ” (76:5-10)14

a. Types of Vows

“Nadhr is yet another traditional form of a Muslim’s commit-
ment to God in the interest of their materially deprived poor fellowmen.
This is evidenced through charities dedicated to God and given to the poor
and the needy in oné’s society, as a token of one’s adherence to the right-
eous path of God. In effect, it serves the purpose of bringing about an
equitable redistribution of wealth in the interest of societal well-being.

“Nadhr arises from one’s religious beliefs. It represents one’s vow
of dedicating something (precious) to God so as to donate it on occasions
such as any ‘prayed for’ improvement in one’s personal or domestic or
social condition, or recovery from an illness , or simply as a thanksgiving
act of faith. A specific portion of one’s wealth is, thus, given away to-
wards serving the Will of God in ameliorating the conditions of the poor,
the indigent, orphans, the enslaved or captive people and for similar
other charitable purposes of ensuring human well-being. The sublime
religious motivation is evident from the Quranic verse mentioned above.

b. Clarifications

L. “Nadhr represents a distinctive way of undertaking to do something
as a matter of one’s avowed responsibility, for the sake of (or love of)
God, on accomplishment or avoidance of something else.

2. “One who commits something as a vow to God must be an adult,
a sane person, free and determined to make and honor a commitment,
so that he is least hesitant and encumbered in dedicating something for
the purpose.

3. “A woman who makes a vow which her husband forbids is not
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correct. [t must be with his permission.

4. “A vow without any specific dedication to something is called a
nadhr tabra‘ or spontaneous vow, such as involved in saying, It is my
responsibility to do that thing for the sake of God.” A nadhr tabra” | t00,
holds good as a promise to be honored.

5.“Anything of value offered as a condition of a vow should be (1)
within the power and competence of the offered, (2) amendable to com-
pliance or recommendable for implementation or use and, above all,
(3) reliable as a genuine and worthwhile proposition.

6.If something is dedicated in the Way of God for upkeep and im-
provement of holy places, whatever is to be given should be utilized in the
interest of those places for the purposes of maintenance repair, illumina-
tions, carpeting and cleansing. It will be prudent neither to undermine,
nor exaggerate fulfillment of these needs and purposes.

7.%In the event of one’s utter inability to fulfili a vow, it will no
longer be binding on him or her.

8.“If a vow is not kept as promised, for reasons of one’s forgetful-
ness or under compelling circumstances or due to sheer ignorance, or un-
forscen emergency, it does not become invalid. The promise can be
honored subsequently if there is still time to do so.

9.lf a vow is deliberately allowed to become invalid, the person
concerned becomes liable to expiation.

10.“To make amends for breaking one’s vow, the expiation to be
performed is equivalent to one extra day of fasting for each day of Ra-
madhan ( i.e. 60 days of fasting, of which 31 days should be consecu-
tive or feeding 60 destitutes or freeing 60 bondsmen).”!>

¢. Types of Vows 10

Type/Description Example

1. A promise of charity following I ...promise...(to offer some-

a prayer for God’s blessings in this thing to be specified as good and

world or in the next. (nadhr birr) beneficial)...If God blesses me
with a child”, or *...if my efforts
for accomplishing the hajj be-
come successful.”

2. An offer to perform any chari- ““..Ivow to God thatI snall (do

table act towards obtaining God’s  the proposed good) if my patient

help and protection in warding regains his/her health.” (Once
off any feared calamity or serious  the prayed for Divine protection
eventuality. (nadhr istdfa’) materializes, nadhr istdfa’ like
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3. A vow to ‘pay’ for any failure
on one’s part in maintaining per-
sonal integrity, or in safeguarding
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nadhr birr will signify thanks-

giving).

oneself against any religiously pro-
hibited or abominable act as a self-
inflicted punishment. (nadhr zajar)

4. A spontaneous offer of one’s
commitment to do good in the

Way of God, without involving
any material condition. (nadhr

tabra’).

8. Expiation (kafarat)

“I solemnly offer to pay...(a
specific amount as charity) if I
ever induige in lying. ’

“Ivow to God that I shall keep
the fast tomorrow.’

In Islam, expiations have been prescribed for certain offenses,
sinful acts and irregularities in one’s performance of his religious duties
and obligations. These are designed to act as deterrents, as well as con-
tribute to the well-being of the poor and the weak. Their application
warrants carefulness as to their total, optional, sequential and optional-
cum-sequential nature, as explained in the table below:

Types of Expiation! 7

Type 1
Kind Times

Descri- One of the 3

ption kinds of expia-
tion in the fol-
lowing order.

Issue

2 3
Makirah Makhirah and
Martabah

One of the 3 To begin with,
kinds of expia- one of the 3
tion as choice.  kinds and if

inability arises,

number 4.
1.Breaking the  1.Breaking the
fast in Ramadhan promise made
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4
Jam

The 3 kinds
of expiation,
all together.

1. Wilful and
cruel murder
of a believer.



Expia- First, freeing a

tion

slave and if nct
able to de sc, 2
months fasting or
feeding 60 needy.
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2.Breaking a vow

3.Breaking a
promise

4 A woman who
at the moment
of tragedy, dis-
hevels her hair.

same

2.A woman who
who at the mo-
ment of tragedy,
dishevels her
hair.

A man who
while in mourn-
ing for his wife
or child, tears
his clothes.

Having the op-
tion between
freeing a slave
feeding or cloth-
ing 10 destitutes
and if not pos-
sible, fasting for
3 days.

2.According
to caution,
breaking the
fast in Ra-
madhan thru
a forbidden
act,

Freeing a
slave as well
as fasting for
2 consecu-

tive months
and feeding
60 destitutes



1I. SAFEGUARDING SOCIETY’S PROPERTY

1. Introduction
“And give not away to the weak in mind your property which God
has made for you (a means of) y our sustenance, but maintain them there-

with, and clothe them and speak to them with kind words for their good ™’
(4:5)18

A keyword in the Quranic verse cited above is al-sufaha or weak
minded people. The Holy Quran, in another verse describes the sufaha as
people with negative traits and attitudes: (2:9-20)

1. “And of the people who say, ‘We believe in God and the Last
Day, while they are not of the believers,

2:“they deceive not God and those who believe while they deceive
only themselves and

3.“perceive, they do not.

4 .“In their hearts is a disease so God increased their disease.” And
for them is a painful punishment because they lied.

5.“When it is said to them, ‘Believe as the people believe,” they say,
‘Shall we believe as the fools believe?” Beware. They themselves are the
fools but they do not know,

7.“And when they meet those who believe, they say, ‘We believe’
But when they are alone with their satans, they say, ‘Surely, we are with
you. We are only mocking. God mocks them and leaves them wandering
in their rebellion.

8.‘These are they who have bought error at the cost of guidance

9.“God took away their light and left them in darkness.

10.“They do not see. Seaf, dumb and blind, so they shall not return

11.°Or like a rainstorm from heaven, where in is darkness, thunder
and lightening.

12. “And lightening almost snatches away their sight; whenever it
flashes, they walk in it and He would have taken away their bearing and

their sight, surely God is Powem%\é%gtvqu%mgg.”
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The economic system in Islam is based not only on the Muslims’
steadfast adherence to their faith, but on their individual and collective
sense of mature intellectual responsibility. This is stipulated as part of
every Islamic transaction or contract. The same criteria determine, at the
individual and the societal level, the modality of controlling accumula-
tion of private wealth.

At the individual level, the necessary control is voluntarily exer-
cised by devout and responsible Muslims, through transfer of assets by
way of wagqf, nadhr, wasivat, habah, sadiqah and similar other chari-
table acts and social benefits, They tend to place surplus wealth at the dis-
posal of the less fortunate members of the public. This they do in the way
of God so as to promote economic well-being in this world and to provide
for spiritual solace in the Hereafter.

With regard to less conscientious Muslims, who persist in their
egotistic or sclf-centered interaction with their fellowmen, their unwhole-
some impact on others remains to be controlled at the societal level.
This is necessary not only to check their selfish motivations and tenden-
cies towards extravagance, hoarding and even corruption in the interest
of the others, but to safeguard human and material resources from was-
tage.

The Quranic teachings recommend that the devout Muslims should
not allow persons with morbid tendencies, such as indicated above, a
free hand in matters of property and wealth, in order to safeguard their
own and society’s interests.

Specifically, in the verse cited above (4:5), two significant points
are discernable in the precept “And give not away to the weak in mind,
your property (wealth)..” and in the elaboration, *‘property (wealth)
which God has made for vour sustenance,”

The first point is implicit in the occurence of the word, ‘your
assets’ or property as distinct from ‘their assets’.The Quranic precept is
addressed to Muslims both individually and collectively. Accordingly,
the responsibilities that go with an asset’s ownership involve not only the
individual owner, but the society at large. This is understandable since
individuals can hardly safeguard their own assets without societal pro-
tection, especially from any undue exploitation or damage by weak
minded or unscrupulous persons, After all, not only individual but group
sustenance may be at stake.

The point concerning sustenance is indicated in the second part of
the verse mentioned above. Like ‘vour assets’, ‘your sustenance’ refers
to one and all Muslims. Their crucial relationship lies in the possibility of

endangering sustenance, by misusing assets or resources. If wealth is al-
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lowed to stagnate at the hands of the weak-minded, the unscrupulous or
the incompetent, the very foundations of the society (geared to human
sustenance) will be endangered and not to speak of economic chaos and
discontent. Moreover, undue concentration of wealth attracts evil and
undesirable influences from abroad.

With ill-gotten wealth, the least conscientious owners are prone
to make regular trips abroad to foreign countries, even for depositing their
moveable assets there. While abroad, they could indulge in pursuit of
sensuous and hedonistic activities, even as playboys and pleasure-seekers,
availing the secular opportunities unscrupulously provided in some places
for attracting foreign wealth. Even some offspring of respectable families
‘at home” may not remain immune to temptations for squandering paren-
tal wealth, in the name of education abroad. Instead of developing their
critical faculty based on wholesome education, they often become victims
of debased thinking and mechanical-mindedness.

No doubt, it is the duty of an Islamic society or government to
effectively manage and control wealth, so as to offset any tendencies
towards hoarding, extravagance, wastage and corruption.

2. Prohibited Expendirures (hajr)

“The dictionary meaning of the Arabic word, hajr ,is ‘prohibition”
or ‘prevention’. In the Islamic legal terminology, it means ‘preventing
indiscriminate spending, on the part of a well-to-do person.”!9 The hajr
provisions of the Divine Law cover: A minor (saghir), a mentally deranged
person (diwanah), a mentally weak person (sufaha), an insolvent or
indigent person (muflis) and a dying person (muhtadar).

a. A Minor

“A minor or person who has not yet become an adult, is legally
prohibited from appropriating or expropriating or disposing of his or her
wealth (under inheritance). Any purchase or sale of property or concilia-
tory deal (involving material considerations), giving away , lending and
or borrowing on the part of a minor is considered ineffective under the
Divine Law, except it is anticipated in the relevant will and for small
and unimportant purchases.

“In deciding about a young person’s legal status (according to the
relevant provisions of the Divine Law), it is necessary to ascertain whether
or not (1) the young person has grown up with signs of physical ma turity,
such as pubic hair, (2) any nocturnal (or other) emission has occurred in
his case and (notwithstanding the preceding considerations), (3) he has

attained the age of fifteen years or she is already nine years old.’”20
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“The overall responsibility for taking due care of a minor’s genuine
interests, with a view to promote and ensure his or her well-being and
good reputation devolves successively on the following: (1) his or her own
father or (2) his or her paternal grandfather or paternal great-grandfather
or (3) the guardian appointed by (1) or (2) above in the absence of the lat-
ter or (4) the hakim shar® in the absence of his or her own father, pater-
nal grandfather/ great grandfather or any guardian appointed by one of
them and (S) a mature person with good reputation based on tested sense
of responsibility and justice, in the absence of the father, paternal grand-
father or great grandfather, guardian or hakim shar®.”’21

b. A Mentally Deranged Person

“Whatever has been provided for in the case of a minor holds good
for a mentally deranged person, too, except when the latter becomes an
adult and his care and supervision will be the exclusive responsibility of
the hakim shar‘, not the father, nor paternal grandfather or great grand-
father, nor a guardian representing any one of them. However, it is best
to consult with and obtain the concurrence of the father, paternal grand-
father or great grandfather, as the case may be.”22

c. A Mentally Weak Person

“A safih is one who is intellectually aberrant or weak and, as such,
1s not in a position to safeguard his or her interests and to realize what
he or she is doing. They are prone to unnecessary and unwarranted
expenditure. Their mismanagement of resources is aggravated by their
susceptibility to deceptions in their transactions, which they tend to take
for granted.

“They are a type intuitively or consciously recognized by wise and
knowledgeable persons as one restrained by the Divine Law from consu-
ming their capital so that any transaction involving the wealth at their
disposal is considered to be ineffective.

“A weak minded or even mentally retarded child is to be taken care
of by his or her father or paternal grandfather or great grandfather or a
representative appointed by the former or the hakim shar® as the case
may be. Once the child, or ward becomes an adult,the responsibility for
his or her supervision would pass to the hakim shar¢.”23

“So long as any improvement in a safih’s intellectual deficiency
remains to be determined, it is legally permissible to surrender any wealth
to him or her.24 Any claim of improvement in his or her critical faculty
should be borne out by specific tests and experiments,”25
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d. An Insolvent/Indigent Person

“A muflis is a person whose own assets can be estimated to have a
value amounting to less than his total debts. A person facing bankrupicy
is not prohibited or prevented from incurring any normal expenditure or
making any payment or commitment on the basis of his own assets. This
is irrespective of the amount of his debts. Accordingly, any agreement o1
contract he may enter into with others, such as creditors, will normally
remain valid.

“At the same time, an insolvent person will not be legally frec to
dispose ol his assets in any way, when: (1) the persons indebtedness is
proved beyond doubt; (2) the assets, including cash money, accrued pro-
fits and recoverable loans, but excluding any value attributable to ap-
propriate exceptions, are found to be worth less than the amount of
liabilities; (3) loans (to be included in the liabilities mentioned above)
should have already become due for repayment, i.e. loans repayable later
on are not to be taken into account (for determining insolvency): (4) all
or a few of the creditors approach legal authorities for the seizure of the
entire or some of the assets,

“When the conditions of (1), (2), (3) and (4) lead to seizure of the
assets, by order of the competent authority, the insolvent person cannot
appropriate or expropriate the same.

“The competent legal authority, afier duly selling the confiscated
assets, should divide the sale proceeds among the creditors in proportion
to their dues. For this purpose, net sale proceeds will be utilized after
deducting the cost of maintenance of*the bankrupt person and his de-
pendents, to be met until the date of liquidation of assets. In the event of
the insolvent person’s death, in the meantime, the funeral costs, teo, will
be deducible from the sale proceeds.

“The disbursement on account of the insolvent person’s maintenan-
ce, or funeral expenses, will have priority over those to the creditors.”’26

e. A Dyving Person

“In the event of a person dying , his or her last will can effect the
disposal of not more than one-third of the assets, This limitation however
does not extend to the person’s specifying any beneficial arrangements,
contractual or otherwise, involving his assets as a whole. The legal possi-
bility of using discretion is all the more strong in the case of voluntary
and spontaneious donations, in terms of habah, waqf, sadigah and the
like. This is irrespective of whether or not the aforementioned limit of
one-third is exceeded.””27
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PARTFIVE: PRODUCTION COMPANIES
I A COMPANY

“A company means a business organization in which two or more
people contract or agree to participate. It has a fixed aspect such as that
of capital. It reflects common interests, including those of a religious
character. It can also imply regular employment, wages and salary con-
ditions. At the same time, it can signify the participant’s mutual benefit
or advantage.

“A joint enterprise may come about in any one of the five circum-
stances mentioned below: '

#“Inheritance: (irth): It is only natural for heirs or successors to
continue running whatéver company they may have inherited.

*“Contractual Business ( payman qaradad): For example, a part-
nership may come about when two persons jointly purchase or rent some
property or business.

*“Possession (havazai): As when two persons carry together each
time and in the same container their respective water supply from a well,
tank or river,

*“Combined Ownership of Assest (amikhtan): As when two per-
sons jointly own assets, due to natural or deliberate reasons or by choice.

**“Sharing One’s Capital with Another (fashrik): Sometimes a
company is formed on the basis of a contract (memorandum of associa-
tion or articles of association). It can be for the purpose of trading.
A joint stock, or trading company’s assets are jointly owned by the stock-
holders, who share its profits (dividends), as well as any losscs, in propor-
tion to their respective holding of stock or shares.”!

1. “No sharcholder or partner can on his own, appropriate, expro-
priate or dispose of all or any of the jointly owned assets, without the
agreement of all the other shareholders. Once all the sharehc!ders or
partners agree to permit one of them to appropriate, expropriate or dis-
pose of any commonly owned assets, one can do so only 1o the extent of

his own share or holding.”2 =
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1. Conditions of Contractual Participation

2.*“Contracts underlie all business transactions or exchanges, which
commonly evidence the general conditions of a contract. The conditions
inciude offer and acceptance (of business proposition and the relevant
consideration, involving signaturcs in the case of agreements in writing).
Further, the intents and purposes of the contract are to be specificd or
evidenced. Provisions concerning participants’ options and executive
powers, such as affecting accretion or diminution of capital, or one’s
right to dissociate, among similar others, are also part of the general
conditions. All these are applicable to Contractual Participation.

“Under the provisions indicated above, two or more persons can
agree to conduct a business jointly organized by them. Thus, they can
share their business profits, or losses in proportion to their respective
investment of capital.”3

2. Applicability of Contractual Participation

3.“Contractural participation is applicable to participation in capital
only and not in labor. For instance, even skilled workers (like tailors and
weavers) will find it manifestly wrong just to ‘participate’ in each other’s
skills or just for the sake of holding cach other’s earnings in common.

“Likewise, it will not be right for two or more persons to enter into
an agreement for mutually sharing each others product of labor. This is
so cven if the products are obtained (as when something is appropriated
from nature by dint of labor alone), like firewood collected from a for-
est.

“Through participation based® on labor alone, a company is not
established. On the contrary, whatever product, or remuneration one is
able to obtain by means of one’s own labor, rightfully belongs to him
alone. Yowever, it will not be wrong if each shall be given to the other
for a fixed period of, say, one or two years. Accordingly, their agreement
will entitle the parties to an equal share of their individual collections and
carnings during the period of contract.

“Further, it will be wrong for any two persons without necessary
capital to set up a business partnership merely on the basis of any local
influence or goodwill. Likewise, it will be inappropriate to enter into
any mutual commitment of an extraordinary nature, in which the parties
agree to sharing cach other’s inheritance.”

3. Summing Up the Position of Contraciual Parficipation

“The position concerning contractual partnership can be summed
up as under;
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#“Participation in trade and commerce with a view to sharing
profits and losses. This kind of a business contract is lawful. (shirkaf
anan)

#“Sharing one’s collections or earnings with another for a fixed
period. This is valid. (shirkat wa masalahah)

#“Mutual participation in labor (doing each other’s work), so as
to share income and losses. This is not valid. (shirkat va abadan)

*“Doing business without capital and relying on partner’s influence,
weight or goodwill in a particular group orsociety. This is not valid. (shir-
kat waji).

#<Mutual commitment of and entitlement to cach other’s profits
or losses in trade, commerce, agriculture ‘or assets and liabilities and
inheritances. This is not valid. (shirkat mufawadah).’d

4. Carrying Out and Termination of a Contract

4. A party to an agreement who is charged with carrying out its
provisions, in terms of management, administration, employment or
trade, based on utilization of the capital assets of the company is entitled
to the same legal safeguards as prescribed for a trustee (amin). He will
not be called upon to be a guarantor (damin) against any loss, wastage
or discrepancy, unless he is found to have committed any excess or ne-
glect of duty or reponsibility devolving on him.

5. *“A contract is terminable by either party and the share entitle-
ment of each is returnable.

6. *“Even when a contract provides for a specific duration of a joint
enterprise, any party to it can ask for its termination before the date of
expiry, unless it has been stipulated to the contrary at the time of making
provisions in the agreement, in which case every and all parties concerned
remain bound to honor the same.

7. **Whenever any invalidity of a contract becomes known or is
established, any transaction carried out until then will be deemed to have
been legally authenticated.”™®
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II. DIVISION OF SHARES

“A partner or shareholder (dissociating from a joint enterprise) is
entitled to obtain separation of his share from that of the others, in a
just and equitable manner. The division can be carried out in three pos-
sible ways: (1) through a quantitative apportionment of divisible items
(gismat afraz); (2) by adjusting the monetary equivalent of priced items
suitable for the purpose (gismat t'adil) and (3) through balancing any
two shares by allowing upward revision of the lower value of one (gismat
rad).”’

1. The Basis and Means of Division

a. Divisible Items (qgismat afrag)

“In case of a divisible item, a share is quantifiable through measure-
ment, weight, allocation of identical units of the same item or linear
measurement. This possibility extends to bulk and liquid items like cereals
and oil, as well as to cloth and land, among similar other items. This
applicability is based on standard units of weights and measurement.”®

b. Adjustible ftems (gismart ('adil )

“Where an item cannot be physically divided, its value can be ad-
justed or apportioned in monetary terms. For example, two persons
sharing three sheep, priced differently, could adjust the value of the
third sheep, so as to equal the average of the other two sheep.”9

¢. Balancing Value of Shares (qgismat rad)

“Where a division equal or proportionate to one’s actual share is
not possible, it may be necessary to balance the monetary values of
shares by adding the difference between shares to the one with the lower
amount of value. For instance, if two sheep, evaluated at 500 and 400
tomans, respectively, are to be shared equally, the one obtaining the sheep
worth 400 tomans will be entitled to an additional credit of fifty tomans
(debitable to the other shareholder).”10
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2. Applicability of the Division of Shares

“Balancing of value of shares is possible in different kinds of
companies. All the three kinds of divisions mentioned above are appli-
cable to any company provided the partners and shareholders concerned
agree upon their suitable application. However, where division of the first
and second kind (gismat afraz and gismat tadil) is possible, application
of the third type (gismat rad) will not be correct, unless the partners or
shareholdersc concerned mutually deem it advisable.

2. “A partner or shareholder may demand application of one of the
above mentioned three types of division. If what he prefers is the third
method, and its application is likely to be disadvantageous to the other
partners or shareholders, the latter may object to the same . In that event,
the proposed division cannot take place while the objection is taken into
consideration (gismat tarad). However, if a partner or shareholder does
not seek application of the third method and the others are not subjected
to any loss, the latter’s objection, if any, shall not be upheld. On the
contrary, the objecting partners or shareholders will be obliged to carry
out the proposed division (gismat ijbar).

“Where it is possible to apply only one of the first two kinds of
division, there should be no difficulty. In cases where both kinds are
applicable, and a partner demands the second type of division, the other
partners and shareholders can decide to reject the same. However, if ap-
plication of the first type of division is sought, the others have no choice,
but to carry out the same.

3.“If two persons share one house with two portions, including one
more desirable than the other, and*they want to divide the same, they can
do so on the basis of the first type of division mentioned above, i.e.
physical apportionment, They can divide it into two portions, ensuring
that the desirable part is shared, as well. They can also divide it on the
basis of the second method, ie. on the basis of evaluation. Furthermore,
they can choose to divide on the basis of the existing desirable and un-
desirable portions.

“If a co-owner wants division of the house on a physical basis,
without involving any disadvantage to the other, the latter is bound to
accept the same kind of division.

“If, however, a co-owner wants division according to the last two
kinds mentioned above, the other party is not bound to accept the same.

“In case the first kind of (physical) division is found impracticable,
while the remaining two methods are equally practicable, the second
method shall have precedence over the third method, unless the second
one is also found to be impracticable, or fraught with relatively greater
disadvantage.
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4. “A residentialcum-commercial building, housing offices of several
professionals, too, may be sought to be divided by some of its co-owners
The proposed division is possible if it is not disadvantageous to some or
all of the other co-owners, as when the number of the building’s residen-
tial units and offices is less than the number of co-owners.

5.“An orchard, sought to be divided by some of its owners, attracts
the second method of division, based on evaluation. All concerned are
obliged to accept the same method, if it is to be implemented. For, no
single co-owner can force the others to divide an orchard on physical
area basis (with trees and all). If he wantd to do so, it will be an objec-
tionable case of division likely to cause a stalemate until all the co-owners
agree on the same procedure.

6. “Jointly-owned agricultural land can be partitioned on demand of
a co-owner. It is compulsory that land and the crop, if any, or produce
should be separately divided. This is irrespective of whether or not the
produce has already been harvested or the standing crop is ripe.

“The divisions should be carried ocut with the general agreement of
all the owners. No co-owner should be compelled to accept any division,
if it is to his disadvantage or if it makes him dependent on another.

“The foregoing. requirement of separate division of land and crop
is applicable only when there is a standing crop. Otherwise, even when
any cultivation has yet to result in growth above ground, the land itself
can be divided, leaving the potential crop in common ownership.

“A co-owner of a house with one-twentieth share, rather unsuitable
for residential purpose, or otherwise disadvantageous when divided and al-
located to him, but without any disadvantage to the nineteenth owner,
can still demand separation of his share, and the other party is bound to
agree to the same. However, the nine-tenth owner cannot compel the one-
tenth owner to agree to any division of the commonly held property.

8. “For the purpose of avoiding any division, possibility of loss or
disadvantage to a party is determinable on the basis of whether or not the
proposed division causes the value of the property itself, or its benefits,
to fall, in which case it will be beyond the limits of tolerance. This is not-
withstanding any normal fluctuations in  the overall viability of the pro-
perty.

9. “In dividing a jointly-owned asset, the first requirement is to se-
parate its components according to the number of shares, equally or
through adjustment of the equivalent value, leaving any residual quantity
or amount to be allocated on the results of lottery.
to be allocated on the results of lottery.

10. “Drawing a lottery does not require any elaborate procedure. The
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participants: can mutually arrange it, using notations on rolled pieces of
paper or chips or leaves, among similar others. Nevertheless, whatever
may be the adopted means of drawing a lottery, they should be effective
in avoiding the human element and in leaving the result to fate.

11."After distribution of residual components of an asset among the
co-owners, on the basis of the lottery, the process of division will come
to an end, and general agreement of partners and shareholders will no
longer be necessary, even if the division involved eventual balancing of
share values.

12 “A partner may demand his share of any profit derived from a
jointly-owned asset. He may otherwise seek any alternative utilization of,
say, a residential building, every other month, or to occupy downstairs
or upstairs of it, as the case may be. All these (and similar other extra-
ordinary) proposals are not binding on the other partners or shareholders,
who cannot be compelled to accept a proposal, such as mentioned above,
in case of a dispute, except on orders of a legal authority,

13. “Sometimes it may be necessary to decide ownership of an asset
(or portion thereof) on the basis of lottery. Once this is done, it is obli-
gatory to transfer what is due to a winner, without allowing any can-
cellation.

14, “Division of unrealized dues inherited as part of a will among the
successors is not correct. Their joint entitlement to the dues will, however,
continue until their realization.

15.“Division of endowed property among beneficiaries is inadmissable,
except when it is found to be the only way out of a legal dispute. Even
so, the division will be effective only in the case of the disputant genera-
tion of beneficiaries and not applicable to the subsequent generations who
are also covered by the same endowment.”1 !
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II. RIGHT OF PRE-EMPTION (shuf'ah)

“One in a partnership of two may have decided to sell his share to
a third party. In that case, the other partner can act as a shafi © in exer-
cising his right of pre-emption, by purchasing the share himself, even from
the third party. The right of pre-emption is , however, subject to the con-
ditions mentioned below.

1,2.*“The joint property involved should (ordinarily) be immovable
and also be suitable for division, as in the case of land or an orchard.

3.*#“If it is movable (i.e. wearing apparel or a boat), or immovable,
but not divisible (i.e. tree, bathroom), it will be prudent for one exercising
the right of preemption to first obtain the agreement of the proposed
buyer and for the latter to agree to resell to the partner with the right
of pre-emption.

4,5.%“A partner wanting to exercise the right of pre-empiton should
himself be in a position to make full payment to the third party for his
partner’s sold-out share. This amount should be the same as that paid
by the outsider to his partner. It is not obligatory to include any com-
mision paid by the third party.

6. “The right of preemption is applicable in case of a property owned
by no more than two persons.

7. ¥“A partner exercising his right of pre-emption should deal with the
other’s share in its entirety and not in part.

8.%“A partner exercising the right of pre-emption should be a Mus-
lim. in case the third party is a Muslim.

9.*%“The right of pre-emption is applicable to the sale of any part
of a joint property, which is at the common disposal of the two part-
ners. It does not apply in the case of a neighbor.

10. *“The right of pre-emption is not applicable in case a partner
transfers his share of a property to another person by way of dowry
(mahriyah), legal settlement (sulh) or bequeathal.

11.*“Once a partner comes to know that his counterpart has already
sold his (the latter’s ) share, and he wants to invoke his right of pre-
emption, he should take immggli@iseRghio@dritma® so. In case of any inor-



dinate or unreasonable delay or his making a plea untenable under the
Divine Law (or other ordinary) laws, his right of pre-emption will lapse.

12. #“A partner may have aiready sold out his share to an outsider.
The latter, in turn, may have resold it to someone other than the second
partner. In that event, too, the second partner can invoke his right of pre-
emption by contacting the first buyer and paying him whatever he may
have paid to the first partner for the share, The first buyer can then pay
back the resale price to the second buyer and take back the share for the
purpose of making it over to the second partner.”12
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1V. COLLABORATION BETWEEN LABOR AND CAPITAL

1. Introduction

Mudarabah, muzar'ah and musagat are three economic concepts
derived from Islamic jurisprudence (figh). These are related to productive
activities in the field of trade and commerce, agriculture and horticulture.
respectively. Specifically, these focus on contractual arrangements be-
tween those who undertake to work and produce and those who place
their capital, including cultivable land or orchard, equipment and seeds,
at the disposal of the farmers. The consideration revolves around equitable

division of the produce between the two parties.

The above mentioned contracts enable-participation between labor
and capital on a just and equal basis. The contractual arrangements also
signify dignity of labor, in that any casual laborer or agricultural worker
can assume the responsibility of a partner in a joint enterprise, rather than
allowing himself to remain just a wage-earner. What is more, he partici-
pates in the income derived from capital investment or the profits on a
regular and formal basis.

The above contracts are designed to provide institutional support
of a practical kind to the underprivileged and illequipped laborer or
farmer. At the same time, they are conducive to overcoming any feudalis-
tic and capitalistic tendencies, by virtue of their explicitness.

An Islamic government is duty-bound to be thorough in ensuring
that the Islamic people suffer no internal or external exploitation of any
kind. They are required to curb any overall tendency towards polarization
of the society between the haves ind the have nots. _

In the above context, the role of the existing owners of capital
resources in promoting economic growth should not be understated. The
need for promoting collaboration between private owners Qf capital
resources and those with labor potential should be given due importance.
If laborers and farmers wish to acquire their own capital resources and

. means of production, it is not possible for them and if the government
wishes to provide them with \ﬁ%t}?éh%‘t%ﬁ%ﬁ@ir‘)f production, these very
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workers and farmers, in a very short period of time, will become feudalists
and capitalists.

If an Islamic government makes the country’s economic sectors
dependent upon it for capital inputs, there is every danger of its assuming
the role of the great feudalists and capitalists. Experience has shown that
where private capital investment is replaced by government investment,
the productivity of the undertaking suffers, due to slakening of efforts,
so that an establishemnt used to making profits may turn into a losing
concern. %

Unfortunately, some have misconstrued Islamic laws of economic
significance. They tend to lose sight of the overall gurpose of these laws,
which is to administer Islamic justice. They evaluate Islamic laws with the
exploitative environment of capitalism and as a result, their views reflect
the very same deficiencies of a capitalistic regime.

They treat mudarabah and muzarah as if these were detrimental
to the interest of laborers or producers themselves. This is inspite of the
fact that the Islamic laws pre-suppose an appropziate economic environ-
ment. In it, 2 man becomes capable of investment by virtue of money
and capital acquired by work and eitorts and land through work and
reviving barren lands, not by way of coercion and exploitation, in an
environment where® land is not monopolized by any privileged few and
every farmer, intending to revive and cultivaie a plot of land, is encoura-
ged to do so but it prefers him to work with the person who owns the
land or cultivated it or made it into an archard.

In actual practice, participation between a landowner, who has
successfully established a farm or an orchard, and another farmer, who is
landless or capital-less, means continued efforts on either side. One’s
earlier efforts, resulting in provision of cultivable land and capital, con-
tinue in the direction of meeting ary losses, paying khums and other
revenue taxes. The other’s efforts are aimed at cultivation, irrigation and
trading harvests or produce, in the process of collaborating with the
former. 13 s

2. Partmership of Capital and Trade {mudarabah )

“Mudarabah, sometimes knowrn as garad is a commercial agree-
ment between two parties. It is based on a mutal arrangement in which
one party takes the responsibility for capital investment and the other
party for making profitable use of the same. [t provides for sharing of the
profits between the two partners. s

1. “Like any other contract, mudarabah requires verbal or written
specifications of offer and acceptance, on either side. It stipulates that
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the parties should bring into play their resourcefulness tor developing
business, decision-making ability and skills to make proper use of the
resources and powers specified in the contract,

“Furthermore, the amount of capital and profitsharing rations
(i.e.1/2:1/2 or 1/3:1/3) are also specificable in the contract. Then, the
party investing the capital places the same at the disposal of the other
party making use of the same in trade. The latter commits his effective

working capicity to do business with the capital.

2. “Mudarabah is ordinarily applicable for the purpose fo financing
activities concerning trade and commerce. Investment , with a view to
share agricultural produce, or industrial produce or profit from either, as
a dormant partner, cannot be established as correct according to the cri-
teria of mudarabah.

3.“To illustrate the above point, an owner of a fishing net hands it
over to a fisherman on consideration that the latter will share half of any
catch with the former. This contractual arrangement does not fulfill the
requirement of mudarabah. On the contrary, it is indicative of a corrupt
transaction.

“In the above example, any portion of a catch intended to be
retained by the fisherman , would represent his actual need and, as such,
it may legitimately be kept by him. With regard to the residual portion,
its legal status would remain ambiguous, for it cannot be legitimately
handed over to the owner of the fishing net, as originally intended. This
means, the latter can rightfully cldlm no more than normal rent for the
use of his fishing net.

4.“Likewise, mudarabah, does not take place if one man gives
another money to buy date palms or sheep to be reared with a view to
share the eventual produce or benefit between the two. On the contrary,
the transaction can be regarded as corrupt. Any produce or benefit is
derived from the fiancier. Accordinglyhe should make ordinary payment
of remuneration (ijarat al-mithl) to the other man, making sure that the
amount is commensurate with the work performed by him.

S. “Mudarabah can be lawfully based on jointly-owned capital, as well
as separately owned one. For example, if two persons jointly owned a
deposit of one thousand tomans with a trader, one of them can invest
his share (say half) of the amount through mudarabah.

6. “One investor may enter into a mudarabah contract with several
others, offering their services, on the basis of equal or unequal remunera-
tion and irrespective of whether or not their individual performance is
of comparable quality or magnitude. Similarly, several investors can enter

intoa mudarabah deal with one workg:erforme
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7,8.“A mudarabah contract is terminable by either party before or af-
ter commencement of the work and before or after obtaining the bene-
fits. It ceases to be valid in case of death of any party.

9,10.“A party undertaking work on the basis of a mudarabah contract

does so as a trustee. He could not be held responsibile for any loss of, or
damage to, property entrusted to him, until and unless the same is found
to have arisen due to any excess or neglect on his part. Any responsibility
for guaranteeing against trading losses would not devolve on him. Trading
losses are borne by the capital-owner as part of the risks undertaken by
him.
11,12.“Once a mudarabah contract is signed, the party undertaking the
work should proceed to carry out his duties and responsibilities. Even in
case his powers under the contract are not limited by any condition, he
should nevertheless carry out the trading activities in a competent and un-
impeachable manner.
13,14.“A working partner cannot undertake trips to other cities or coun-
tries, on behalf of and at the expense of, the mudarabah partnership
without the consent of the owner of the capital. The consent implies
chargeability of the travel expenses, including cost of obtaining travel
documents, purchasing return tickets, daily expense out-of-town, and
similar others in connection with the business, to the owner of the
capital. However, any cost of diversionary trips, shopping, and similar
other personal and private expenses and or costs of staying away longer
than required for business purposes, should be borne by the traveler him-
self.

“In case a partner conducts business for two investors or more, or
in his own and other’s interests, the travel costs will be divided among all
concerned.

16.“A working partner cannot appoint a representative to do business
for him, without obtaining permission from the owner of the capital,
except at the time of carrying out some preliminary works,

17.“Where mudarabah capital is adversely affected by losses, these
can also be offset by any subsequent profits.

18.<In case a person makes use of another’s capital in a mudarabah
type transaction, it will remain ineffective, in the absence of authoriza-
tion by the owner, or without any supervision on the part of the latter.
With proper authorization by the owner, any profits resulting from the
transaction will be shared between them. Even so, the active partner
would remain responsibile for any losses incurred by him earlier.

19.%In case of dispute between an owner and user of capital in a
mudarabah based enterprise, concerning the amount of capital: used, or

the extent of actual prefiy EnLisARMAYP Teason is given, the specifica-
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tions by the active partner would be given prior consideration over those
of the.owner,

“In case of dispute concerning the ratio in which the active and
dormant partners would share profits, the specification of the ratio by
the owner of the capital as to 1/3 or 1/2, will receive preferential treat-
ment, in the absence of any documentary evidence in this regard.

20. “A father or a paternal grandfather can do mudarabah with the
capital or property of their minor, as long as it does not involve any cor-
rupt or undesirable interest or practice. In doing so, they :should invari-
ably show every consideration to the overall interest of the minor.

“Likewise, a legal guardian or an executor of a will, or any compe-
tent legal authority, can undertake mudarabah with the capital, property
or assets at their disposal, with due regard to the beneficiaries’ interest
and without liability for any losses.””1 4

3. Partnership in Agricultural Production (mazarah )
“ Mazarah refers to a contractual arrangement or partnership

between a landowner and farmer. It is arranged as follows: .

I.“Landowner places a specific area of his land at the disposal of a
particular tenant for the purpose of the latter’s raising crops over the
same.

2.“The produce is divided between the landowner and the farmer on
a specific ration (i.e. 1/2:1/2 or 1/3:2/3) basis.

3.“Any losses connected with the land, land rent, khums and taxes
will be the responsibility of the landowner or his representative, authori-
zed to place the land at the disposal of the farmer.

4. “The time period should be specified according to month or year.

5.“The land for the partnership for agricultural production should be
specified.

6. “The type of crops should be specified.

7.“The responsibility for the costs and expenses for seed and other
items should be specified between the partires.’”25

EE 3 3

1. “Both parties to a mazarah agreement should have attained
physical and intellectual maturity, including the ability to exercise free
will and take sound decisions, in the interest of overall growth ef their
enterprise, as well as be free to invest or use their capital resources,
assuming that all of these are susceptible to use.

2.*“Produce resulting from the mazarah should belong to both the
parties in common. :

3.“For the purpose of mazarah itisnot a pre-requisite that the land
to be cultivated should actually be owned by a party. It is sufficient for
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one in possession of the same to have acquired it on rent or lease from the
owner (as in the case of kharaj lands), whether it was leased from the
government ro the hakim shar and the leasee or hakim shar® did not make
ita condition that only he could work the land.

“Accordingly, if one has not acquired any right to freely cultivate
a plot of land (as in the case of land remaining fallow), any mazarah
arrangement will be out of the question. However, the developer can be
joined with agricultural production, sharing the resultant produce, too.

4. “In case of joint agricultural production, any division of work
between two partners, such as one taking responsibility for looking after
the land and cultivation, while the other is taking care of the seeds and
similar other inputs, will be in order.

5. “A mazarah partnership is not restricted to two persons. It could
be among more than two partners, with one responsible for land the
others for seeds, cultivation and similar other works, respectively.

6. “A mazarah agreement is binding on both the individual or parties
so that all concerned are responsible for its implementation. Any one-
sided attempt to revoke the contract will be invalid, unless the contract
is so revocable.

7. “A  mazar‘ah agreement does not become invalid when one of the
parties dies. Successors to the deceased can carry out the latter’s part

of the contract™ 16

4. Partnership in Orchards and Irrigation (musaqat)

“Musaqat is an agreement between an owner of an orchard and
another person, who undertakes to water the trees so that over a specific
period the produce can be shared between them.”17

a. Conditions Governing Musaqat

1. “Musaqat agreement , too, presupposes an offer and acceptance.

2. “Normal conditions governing a seller and a buyer, including their
physical and intellectual maturity, decision-making ability, free will and
freedom to use capital resources, are applicable to musagat, as well.

3.“A party who is in possession of an orchard should himself own, or
have a rightful interest in, the trees, or have been authorized to use
the same.

4.“Trees to be dealt with under musagat should be well rooted.
Plants requiring transplantation or the creepers (like those of melons and
cucumbers) are not suitable for inclusion in a musagat contract.

6. “The period during which trees are to be watered, in months or
years , should be specified. A minimal period could be until the trees
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bear fruitin one year.

7.“It is necessary to determine the ratio in which produce is shared
by the parties, in terms of, say 1/2:1/2 or 1/3:2/3, or similar others. A
fixed quantity for one, and the rest for the other, will not be a valid
condition. Also, division on the basis of trees will not be in order.’’18

b. Some Practical Considerations

I.“Watering of trees before any manifestation of produce can be
without any restriction. After the trees produce yet-to-be-ripe fruits,
water (irrigation or drainage) work can be carried out, provided it helps
the growth and enhances the quality of the product.

2.“Trees that are not likely to bear fruit are not suitable for any
musqat agreement.

3 “In the case of plants, which are likely to bear fruit only after some
years, a musaqat agreement can apply,’ provided its duration is long
enough to cover the period until the plants bear fruit, say five orsix
years, or more.

4.“Where natural precipitation, or moist soil, obviates the need for
regular watering of trees, while the related work is required to be main-
tained in the interest of overall growth of the trees and improvement in
their produce, there can be a musagat agreement.

5.“If an orchard contains more than one kind of fruit-bearing tree,
the contract can provide for different shares for each kind, such as one-
half of produce for date-palms, one-third for grapes and one-fourth for
pomegranates

6.“An orchard, its trees and their watering requires: (1) clearing out
sediment from the bottom of water-supply channels, weeding out fallen
leaves and any obstructive grasslike plant growth, fertilizing the soail,
and similar other maintenance works, which are repeated in the course
of one year; and (2) ordinarily non-repetitive capital works, such as
digging of a water supply channel, provision of a wall or a pump and
similar others.

“In case the relevant musagat agreement does not specifically
allocate responsibility to either side with regard to the maintenance and
capital works mentioned above, the latter works would be deemed to be
the responsibility of the orchard owner, while maintenance works would
be carried out by a party according to local custom.

7.“An agreement to water trees in an orchard is binding on either
side. It cannot be revoked unilaterally;it can be cancelled only by mutual
consent, unless the contract provides to the contrary. In the event of

death of any party, the agreement does not become invalid, and successors
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ol the deceased can take over the latter‘s responsibilities and entitlement. ~
This is so unless the agreement specifically confines its implementation
to the parties themselves.

8.“In a musaqgat agreement, any provision for supervision does not
represent a necessary condition. One who is responsible for an orchard
can engage wage-earning daily laborers, or free and voluntary helpers, for
performing essential works.

9.%There is nothing in a musaqat contract to prevent one in posses-
sion of an orchard from increasing the share of the working partner, even
through supplementary payments in cash. In fact, this can be provided for
in the contract.

19, “If an agreement for watering an orchard is invalidated, the sub-
sequent crop will be the property of the orchard owner, and his erst-
while partner can receive wages at the same level as that of similar other
workers.,

11.%If a party who carries out work in an orchard dies, after the trees
begin to fructify, and before the produce is ripe for division between him
and the orchard owner, his share can be inherited by his successor. Actual-
ly, this entitlement to a share, materializes right at the time the trees
begin to fructify.

12."Taxes pertaining to an orchard, which are usually levied by a
government on kharaj lands, are payable by its owner or possessor, unles
a musaqgat contract makes the other partner responsible for the same.

c. Agreement of Tree Plantation .

“One may place his land at the disposal of another for tree plan-
tation. The relevant agreement may seek to divide the eventual trees
between the two parties. Alternatively, the trees may belong entirely
to one or the other party. Also, it may envisage division of the land on
the basis of th apportioned trees, or land may be owned by one and trees
by the other. All these proposed arrangements are not tenable. An agree-
ment providing for one or all of the same will be invalid.

“Once tree planatation work is completed, the plants belong to
tse one who owns (or ought to) own them. If they belonged to the land-
owner, it could be so only after he had paid wages to the planger. If
they belonged to the planter, it could be so only after he begins to pay
rent for the land. If the landowner becomes unwilling tQ continue the
arrangement, if any, he can ask the planter to remove his trees. But, then,
he will be responsible for compensating any damage to the trees in the
process of removal . 19
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5. Lease (ijarah )

a. Description of a Lease

“A lease agreement is meant to allow a person to use the property
of another over a fixed period, in consideration of payment of a mutually
agreed amount of rent. The one whose property is leased is called the
mu ajar and the one to whom it is leased is known as mustafir. The
amount of rent is called mal al-ijarah , while the thing leased is named
ayn mus ta jir.

b. The Subject of a Lease

“The thing to be leased could be real estate like a residential build-
ing or apartment, an orchard, a machine, an animal, an item of goods,
clothes, and similar others.

c. The Lease Contract

“A lease agreement entitles one to the benefit or use of property,
or to keep a product of labor, against payment of rent or wages. Accept-
ance of rent, or wages, or a signed receipt on payment of the same, im-
plies acknowledgement of the entitlement of the payer to become master
of the property, or product of labor, and the relevant benefits.

“A lease is binding on both the parties. Unless the contract pro-
vides to the contrary, it cannot be revoked without mutual consent,’’20

d. Conditions Governing the Lease A greement

“All the conditions governing a buyer and seller, like the require-
ments that they should be physically and intellectually ma ture, capable
of sound decisions, determination, freewill and freedom to transact, are
also applicable to a lessor and lessee.

f. Conditions for the Owner

1. “The subject of a lease should be specified. It is not sufficient to
state, for example, ‘one of the two houses’.

2.“Further, its attributes or facilities should be perceivable and
specifiable.

3.“Surrender of a leased property should be within one’s power and
practicable,

4.“Use of a leased property should not lead to its going out of exis-
tence, like bread when consumed and candles or firewood when lit.

5.%A leased property should be fit for beneficial use. It should not
represent a case of leasing out a piece of land without water for culti-
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vation.

6. A lessee should make use of the subject of lease, or avail its
facilities and benefits for himself or herself.

7. It will not be right for a lesee to sublet another’s property without
the owner’s permission.

g.Conditions of the Property’s Interests

1. ‘Whatever use is made of a leased property should be legitimate.
Whatever benefit or advantage is derived from it should also be lawful.
Accordingly, use of rented premises should be of permissible purposes
only. For example, it is not permissible to use rented premises for dis-
pensing alcoholic drinks.

2.“A tenant or lessee should be able to spend money to the extent
necessary, so as to benefit from his leased property.

3 “Where a lessee, or the leased object has various-uses, a lease
agreement should specify a particular use, or uses. (For instance, in ren-
ting a motor vehicle, its route, nature of use, in terms of private or public
carriage, and the like, are specificable in part, or as a whole.

“Consideration for lease can be quantified in terms of , say, one
year’s lump-sum rent, or a certain number of dresses produced.

4.“Fixing rent for land to be utilized for cultivating wheat and
barley, in proportion to the respective productions, will not be correct.

5.“Any rent or consideration for lease should be in terms of a known
and fixed quantity.”?!

h. Conditions for the Amount of Rént
1.“The thing to be leased must be specified.
2.“The amount of lease must be specified.

i. Some Clarifications

1.“Sale or purchase transactions do affect ownership of a property,
but not its lease, if any.

2. “Death of lessor or lessee does not make a lease invalid.

3. “A guardian’s beneficial act of renting out a ward’s property may
sometimes extend for a period beyond his or her attaining ma turity. In
that case, the erstwhile minor has the option to terminate the lease.

4, “If a property is found to bu in a damaged state, adversely affect-
ing its intended usefulness to the latest lease holder, the latter can cancel
the lease.

5. “If a lessor or lessee has reason to believe that he or she has been
defrauded, then the whole transaction can be nullified.
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6. ““As soon as a lease is signed, a lessee becomes master of a house
or real estate, or of another’s services, and a lessor becomes entitled to
rent or wages, as the case may be. Assoon as things or services are placed
by one at the disposal of another, the consideration (rent or wages) can
be demanded.

7.%Surrender of property implies surrender of one’s advantages
attached to or derived from it. Placement of one’s services at the disposal
of another is accomplished on completion of the work or job. According-
ly, it is right to demand payment of remuneration before completion of
one’s work. Once work is completed, or rent falls due, there should be
no delay in payment of remuneration or rent.

8.“A lessee, who takes possession of a property and does not make
use of the same until the rent falls due, remains liable to pay the same.

9. “Sometimes a rented property may get damaged by fire, or other-
wise be rendered unusable. If it happens before taking the same into pos-
session, or prior to the date when its rent falls due, the lease becomes
null and void. If it happens later on in a case where rent has been paid in
advance, its unaccrued portion will be refundable.

“However, refund of unaccrued rent in a case where seasonal varia-
tion in rent charged exists will be on a proportionate basis. For instance,
rent of a property in summer is double that in other seasons. If a lessee
for six months actually uses it for three months, prior to the quarter of
summer , he will be entitled to refund of two thirds of the six months’
rent.

10. A lease can cover joint property. A sharcholder in a joint proper-
ty can rent out his portion and hand it over with the consent of his part-
ner. Even a property’s sole proprieter can rent out a portion of it on a
basis of its joint ownership.

11.*Two persons can jointly rent a house or apartment and mutually
agree to live together there.

12.“Where a lessor does not specify as to who should make use of a
property, the lessee can sublet it to a third party ata different or higher
rent. This provision does not apply to residential accomodation, com-
mercial premises and personnel services or work contracts, except where
the property is renovated or repaired or otherwise improved, so as to
enhance its value.”22

I. Continuance of Tenancy Beyond the Original Lease

1."Mere renting of property ( a house or a shop or any other place)
does not give a tenant any right to overstay any period specified in the
lease agreement on the assumption that the owner cannot evict him on
expiry of the lease period. Likewise, any de facte continuance of tenancy
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beyond the original period of lease, for reasons of business (i.e. future
commitments involving credit transactions and goodwill) or similar others,
does not by itself give a tenant any right to continue his tenancy inde-
finitely.

2,3.%On the contrary, he remains hable to vacate the rented place and
return it to its owner. Instead, if he continues to occupy it without the
owner’s consent, he will be treated as an obstinate usurper. In the event
of any loss or damage, even when arising from any act of God, the tenant
himself will be liable for the same. At the same time, he remains liable
to pay the ususal rent as long as the property remains at his disposal. In
case he sublets it, charging key money and rent, all these transactions
will be unlawful(haram) and he will remain liable to make good loss or
damage arising from the same.’’23

6. Key Money

4.“A place of business taken on long-term lease of, say, twenty years,
may have been permitted by the owner to be sublet. Its long duration
involves fluctuations in monetary value from time to time. The leasehol-
der can sublet by charging the same rent as he is liable to pay, and obtain
a reasonable amount in addition, as key money, with the actual agreement
of the parties.

5.“That rent will not be increased and the lessee will not be evicted
as long as he remains in the leased property can be provided for in the
lease, where a lessee enjoys these privileges and he is subsequently called
upon to vacate, he can receive compensatory payment in the manner of
key money from the lessor or another person, for foregoing the privi-
leges.

6.“Likewise, if a lease stipulates that the lessor will have no right to
rent out the leased premises to a person other than the lessee, the latter
can surrender this privilege on payment of the key money by the lessor
or another person.

7.“An owner can demand and receive key money from a lessee, just
as the latter, if authorized to sublet, can , within the duration of the

of the lease, demand and receive key money from a third person to whom
the property is sublet,”24

7. Employment Contract
“Employment means renting one’s services to another, for the
performance of a specific job, and in consideration of receiving a mutual-
ly agreed amount of salary or wages.
13. “An employment contract must stipulate that the party offering his
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services should perform the job himself. Where the aforementioned con-
dition does not exist, the party who offers services can employ a third
person to perform the job in his place. But, then, he should pay the third
person remuneration to the same extent as he himself would receive under
the contract, or even more and not less, except where he has done some of
the work.

14.“An employee or worker should engage himself or herself, in work
pertaining to his or her employer only during the period fixed for per-
formance. It will not be permissible for him or her to work for his or her
own private self or for others during the period of his or her commit-
ment of services to an employer, except for acts like lunching, which are
not incompatible with the work contract.

I5.“If an employee or work is hired not on the condition that he or
she will personally do the work or without the stipulation of a time per-
iod, it is possible that before undertaking that work, to perform one’s
personal work or the work of others.

16.“If an employee or worker be hired for a specific task, but he
performs something else (for instance, one has been hired as a driver to
take a package from Ja‘far to his home and he takes Ahmad’s package),
he or she will be entitled to remuneration from neither Ja‘far nor Ahmad.

17.“If an employer engages a person for some work, but does not
actually provide him with the same, the latter remains unentilted to
salary, wages or payment, irrespective of whether or not the employee
was idle or busy at some other work.

18. “A female can be employed as a nurse (or a wet nurse) for a specific
period, without obtaining consent of her husband, provided her work
does not prevent her carrying out her duties as a housewife for her hus-
band, a husband cannot (then) object to her working.

19. “Obtaining employment and wages for work which one already is
under religious obligation to perform, is not lawful.

20. “Engaging a watchman for goods, or for night vigils in residential
areas, orchards and the like, during a prescribed time, is lawful. It is
equally lawful to hold a watchman or guard responsibile for safety of
goods or property. In case of theft, pilferage, loss or damage, his res-
ponsibility is like that of a bailee.

21.%“A person obtaining something on rent should maintain it as in
trust. In case of any loss or damage, or deficiency, the lessee may not be
held responsible, unless it has been due to neglect or duty or any excess
on his part. For example, a piece of cloth entrusted to a tailor for making
a dress is subsequently lost or damaged, due to no fault on his part. In
this case, the tailos cannot be held responsible. However, if a tailor’s
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dress-making proves to be faulty, resulting in loss or damage, then he can
be held responsible for the same. This position is not affected by whatever
expertise, or qualifications, the tailor may possess, or in whatever cir-
cumstances the work turned out to be bad.

“In short, any employee or worker, undertaking work, performs the
same badly , can be held responsible for the defect, loss, damage or
deficiency.

22.“Occasionally, a doctor takes on the responsiblity of treating
a pateint on his own. In that case, his responsibility can be that of one
who stands surety for the medical treatment of a patient. This is so un-
less his prescription of medicine is given by way of a proposal, saying that
the proposed medicine is good for a certain disease he has diagnosed in
the patient, or saying, “This is the medicine for you’. In other words, if
the doctor does not make taking of the medicine compulsory, then, his
responsibility will not be that of a surety,

23.“A person carrying a load stumbles, breaking or damaging the load.
In that case, his responsibility will be the same as that of the surety. A
beast of burden (or a road vehicle with four wheels or more), hired to
carry a load from one place to another, damages the same in a faltering
movement. If so, its driver cannot be held responsible like a surety, un-
less the damage is found to be due to negligent driving, or taking the load
over a bumpy or unsafe road.

24.“Tt is not permissible to load any means of transporting goods to
an extent more than its fixed or usual carrying capacity. If overloaded or
overused , it will attract the provisions concerning the responsibility of
a surety.

25.“If one is hired to watch over goods and in the course of this duty,
the goods are stolen, the question of fixing responsibily’ on him does not
arise, unless the theft is found to be due to his neglect, or the employ-
ment contract made him stand surety for the goods.

26.“An owner of a public bath cannot be held responsible for any
theft of customers’ clothes, unless the clothes have been entrusted to his
care and he is found to have neglected his duty, or failed to do justice
to the need for taking care of the clothes.”25
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PART SIX: EXCHANGES OF WEALTH

1. INTRODUCTION

Trade and commerce involves exchange of goods on the spot or
between places. The relevant transactions imply agreement to sell and
buy goods. The necessity for trade arises from the fact that people cannot
by themselves satisfy all their requirements of goods and services; they
need to exchange what they produce with what others produce, in terms
of different commodities. This is how trade and commerce, invention of
money, banks and similar other facilities for transactions become neces-
sary.

Islamic jurisprudence extends to regulation of trading, commercial,
monetary and banking transactions, as well. The aim is to promote hones-
ty, rectitude, justice and harmony in the aforementioned dealings. This
is with a view to taking care of the well-being of the people concerned and
the wholesomeness of the society at large by preventing any malpractices.

There are Islamic laws governing trade and commerce, which are
binding on those Muslims in an Islamic society who are active in these
fields. These enable identification of the correct business practices, and
avoidance of the corrupt and, as such, prohibited ones, such as transac-
tions involving usury or those manifestly harmful to people.”2

According to Islamic laws, trade and commerce can be of five
different kinds, namely: (1) obligatory, like trading and commercial
activities to meet one’s personal expenses and the expenses of those
who it is obligatory upon one to support; (2) recommended like those
activities which are carried out for the general benefit of one’s family
and that of society; (3) disapproved like activities of selling cloth for
wrapping the dead as a trade; (4) trading and commercial deals neither
catering to any specific need of, nor causing any loss or harm to, people
or society, which are ordinarily lawful; (5) religiously prohibited trans-
actions like the sale or purchase of harmful, impure and ceremonially
unclean things, including narcohiwvwinepzatethrdoetiolic drinks.
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1. Trade and Surplus Wealth

It would appear that a trader’s function of a middleman, between
the producer/manufacturer and buyer/consumer, is an extension of the
wark of producing and marketing goods. Irrespective of whether or not
transfer of goods is vertical, as in extraction of minerals, or horizontal,
as in surface transportation, these processes are directly or indirectly
related to the production of goods to cater to the needs of people and
society. Accordingly, the role of a trader in the Islamic context involves
not merely transfer of ownership of goods, but functioning as part of the
production and distribution processes.

At the same time, it is notable that some of the trading and com-
mercial  practices have been adversely affected by the profit motive of
capitalism. Capitalistic trading involves no more than the change of owner-
ship of goods. It does not take into consideration the relevance or other-
wise of the transactions to the people’s or societal interests and needs,
including that of production.’

Islam condemns activities governed by profit motive. It is incom-
patible with the socio-economic needs of an Islamic society. Hadrat Ali
( & ) ,in his letter to Malik Ashtar, Administrator of Egypt, said, “Be
considerate towards those who are active in local production and foreign
trade . doing business at home, or transacting the same often abroad. For,
they cater to the needs of the people.”

In the above mentioned directive, Imam ‘Ali ( ¢ ) treated industrial
producers and traders at part. Both the groups have been viewed as use-
ful and deserving of attention. In this context, trading community’s
respectability in Islam is emphasized

This is because of their valuable and painstaking services in arrang-
ing to fulfill the economic needs of the people, beyond any transportation
overland, overseas and across mountains merely for transferring the
o=nership of goods.

Tn a religious edict of Imam Khomeini, any overtaking of a ‘caravan’
«of goods for buying things at cheap prices and selling the same to the
consumers at higher prices, making undue gains without actually render-
ing any useful services to people in the process, is condemned to the point
of religious prohibition.

2. The Value of Exchange and its Control

On what basis can a trader or merchant obtain profit on goods he
sells? Is there a law in Islam against economic oppression and extortion,
or injustice, on the part of traders and merchants, especially those who
have been adversely influenced by capitalistic practices?
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Answers to the foregoing questions are completely positive, when
the salutary Islamic laws are actually implemented in an Islamic State
charged with creating an environment which debars the oppressive and
extortionist practices of capitalism. The answers are indicated in the
religious edicts of Imam Khomeini as noted below:

“Monopoly in trade and industry in the private sector is not allow-
able.™

“Collusion among traders to fix prices against the interests of
consumers is forbidden.

“In support of the deprived and weaker traders or the bankrupt,
commercial competition is increased and it is then natural that with the
intelligent increase of competition, prices: will, of and by themselves,
decrease.

“The Imam ( € ) and the leader of Muslims can prescribe Islamic
measures to safeguard the interest of Muslims. For instance, he can inter-
vene to bring about stability of prices by prescribing an appropriate sys-
tem of price control. He can also prescribe due registration and reporting
on the part of industrial production units and commercial dealers, as well
as otherwise regulate socio-economic activities in the ultimate interest of
the Islamic society.””>

“Hoarding of goods and valuables is religiously prohibited in
Islam.”’6

“Usury or interst is religiously prohibited. So are the undue advan-
tages that profiteers derive from access to huge amounts of bank credits or
guarantees for economic exploitation of people through the sheer force
of capitalism, provided by banks.”7

“Obtaining -interest on money by seemingly legitimate ways, but
actually determinable as against the Divine laws, is prohibited.”8

“Giving and taking of bribes is prohibited in Islam and by elimina-
ting these things (usury, bribery, etc.) many of the methods used by
exploiters and capitalists will be blocked.

“Hisbah inspectorsemployed in market places and trading centers,
as envisaged in Islam, can prevent malpractices in trade and commerce
and take steps against profiteers on the spot and in public. If the leader-
ship of the religious jurisprudents deems it advisable, prices of goods can
also be fixed to the advantage of consumers.

“Public vigilance in the context of everyone’s religious duty to
command to good and forbid evil, which is one of the specific features of
an Islamic society is necessary.

“Above all, Islamic teachings are predicated on deep faith in the
same and active concern for fellow human beings. These basic require-
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ments leave nc scope for any selfishness and materialistic attitudes to
prevail. These can be instrumental in eradicating mal-practices, involving
explicit or implicit exploitation of man by man, socio-economic injustice
and total disregard for the ultimate interests of people and society. Then,
an Islamic society’s members will try to excel each other, following the
dictum: ‘Set yourself as an example to others.”?

“The producers and traders, too, would not practice or do some-
thing which they do not want others to do to them. They will not be
motivated by greed and cravings for easy money and undue advantages.
Their transactions will not be arbitrary; these will be satisfactory to both
the parties. All these are achievable under an Islamic order, so that none
will seek anything in excess of what they work for and deserve.”
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IIl. OCCUPA TIONS DISAPPROVED OF IN ISLAM

“Islam does not approve of the following: (1) money ‘changing for
profit; (2) dealing in shrouds for dead bodies, trafficking in human beings
or selling persons, which is the worst possible occupation ; (3) slaughter-
ing or sacrificing animals (as a profession), and phlebotomy. These occu-
pations are considered all the more abominable when pursued exclusively
and continuously.
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1V. BUSINESS ETIQUETTE

“The most important aspects of business manners are noted below:

“Moderation and concern for economy in realizing income from
business, so as to place the businessman neither in straitened circumstan-
ces, nor in a position to give freeplay to any baser motives of greed or
exploitation on his part.

“Taking back something sold from one who regretted buying the
same,

“Treating the buyers equally so that one does not sell at a lower
price to someone who proves himself or herself as a shrewd bargainer and
at higher prices to another. One could as well sell at a lower price to some-
one who is learned in secular and religious matters.

“Giving more value for money or paying more (in qualitative terms)

than receiving (in qualitative terms).”!1
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II. RELIGIOUSLY PROHIBITED ECONOMIC ACTIVITIES

Activities harmful to individual and collective well-being of people
are prohibited in Islam. These include the following:

1. Transactions Involving Harmful and Ritually Unclean Things

“Pursuits, traffic and trade concerning harmful and or unclean
things, including alcoholic drinks, pork, meat of animals found dead
and those slaughtered by machine without the method prescribed in
Islam for slaughtering animals, are all prohibited. On the other hand, sale
and purchase of human blood for transfusion among the sick and injured,
are not forbidden, provided safety is insured in the process.

2. Sale and Purchase of Equipment Useable for Activities Forbidden in
Islam

“Sale and purchase of equipment meant for purposes forbidden in
Islam, including gambling, are strictly prohibited.

3. Fraudulenrt Transactions

“Cheating or fraud in commercial or other transactions, including
use of counterfeit or those involving spurious instead of genuine articles,
or malpractices like adulteration of milk and animal oil with vegetable
oil, are prohibited in Islam.

4. Activities Harmful to Society

“Activities harmful to society, like sale of firearms to enemies
fighting Muslims and /or thieves and highway robbers, are prohibited
in Islam.

3. Sale and Purchase of Uninspiring Music

“Engaging oneself in listening to and dealing in (recorded or taped)
music or songs of uninspiring and unimaginative nature and content, is
forbidden. In this context, ‘music’ refers to modulated (vocal) sound

niniscent of minstrels, who amuse 1edonistic gatherin uch a
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many musical tunes and songs of an uninspiring nature produced during
the era of the arrogant ruler who rebelled against God’s Commands in
Iran. However, musical compositions, which inspire listeners to culturally
higher or revolutionary activity like the one dedicated to Mutahhari,
carry no objection,””10

6. Transactions that Aid Oppressors

“All transactions that directly or indirectly help oppressors are
invariably prohibited. As emphasized by the Prophet of Islam, ‘Anyone
who proceeds to help any oppressor, knowing that the latter is unjust and
cruel, does so at the risk of excluding himself from Jslam.’

7. Sale and Purchase of Misleading Publications

“Keeping, printing, reading/reciting and teaching or learning from,
as well as the sale and purchase of books with a misleading nature and
content, is forbidden according to Islamic teachings. Their usc is res-
tricted to the need to criticize and correct their misleading nature and
content, including suitable answering of any questions arising from the
same. Otherwise, their use by impressionable people at large is prohibited.

8. Activities Capable of Inducing Hallucinogenic and Narcolizing Effects

“Activities capable of inducing hallucinogenic or spellbinding ef-
fects are forbidden in Islam. The prohibition covers any witchcraft, black
magic, casting of spells, use of hallucinogenic drugs, or any other act
involving articles, inscriptions, incantations, smoking, blowing and similar
other acts seeking to undermine or overcome a person’s psychosomatic
integrity or self-control in an unnatural manner, for evoking undesirable
(lustful, illusionary or inimical) feelings.

9. Exorcising Spirits
“Summoning jinns or fairies and acts purporting to exorcise evil
spirits are prohibited in Islam.”

10. Jugglery

“Activities of magicians, jugglers and those who practice sleight-
of-hand, as professionals, are banned in Islam. These activities are defined
as those purporting to show something real, whereas actually nothing
really exists, often through sleight-of-hand.

11. Fortune Telling
“Divining about the future, as if it were possible with the assistance
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of jinns, is prohibited, too.

12. Phemonology

“Any speculation about a person’s facial resemblance or otherwise
with another, as when telling about a child’s resemblance or otherwise to
a parent on alleged basis of facial traits, marks, or signs, is forbidden in
fslam.

13. Astrology

A forecast of future events, in terms of good harvests, drought,
propitious or adverse timings and the like, is sometimes attributed de-
finitely to the changing formations of stars and planets. The underlying
assumption is that stars can independently, or through the divine Will,
affect worldly life and events. Except for astronomical forecasts based on
irrefutable logic and evidence, such as governing predictions of eclipse of
the sun and mooon, the perigee and apogee of celestial bodies and phases
of the moon, independent or in cooperation with God is forbidden or
believing God has given these effects to them.

14. Receiving Monetary Payments for Obligatory Work

A physician employed by the government is duty-bound to attend
to patients visiting him at his normal place of work. If he charges any fee
of his own for seeing patients, it will represent a malpractice prohibited
in Islam. However, if he is required to visit a patient at the latter’s home,
then he has a right to charge a reasonable amount as fee for visiting,
though not for accomplishing the principle of rendering medical aid.

15. Usury
“Transactions involving usury are religiously prohibited.
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V. TRANSACTIONS UNDESIRABLE IN ISLAM

“According to the Divine Law, some economic and commercial
dealings are considered undesirable:

(1) Undue praise and exaggerated advertisement of one’s goods

(2) Negative reaction on the part of some customers who unjusti-
fiably find fault with the goods praised by sellers, so as to curtail
their real value

(3) Swearing an oath at the time of the sale or purchase

(4) Selling things by hiding their faults, or when their faults have
not been exposed.

(5) Making profit out of a believer’s purchases to an extent beyond
necessity, except when the purchase are meant for business (resale)
or when the value of things sold exceed 100 dirhams!? so that the
seller can allow himself a margin of profit commensurate with his
expenses for the day’s food.

(6) Taking undue advantage of another’s promise of help, as when it
is not really called for.
(7) Relentlessly presenting goods to potential customers from
sunrise to sunset.

(8) Arriving first at and leaving after everyone else from a bazaar.
(9) Business transactions with people who do not give importance
to their own words and promises.
(10) Making a plea for reduction of price after a deal is concluded.
(11) Overbidding or overtaking a buyer, except in case of an auc-
tion.

(12) Overtaking incoming goods (as in contacting a supply caravan

en route), or seeking undue influence with and or undue advantage

from (wholesale) suppliers, especially in cases where it would not

have been prudent to doso.”

“Hoarding foodstuff or similar other necessities of Muslims, with a
view to create artificial scarcity and push the prices up, is prohibited in
Islam. A hoarder of the kindwwwnehzatetaridmedr should be compelled to
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sell the hoarded goods. The seller’s price should not be so high as to
amount to extortion of the consumers. In case of extortionate prices, the
seller should be warned to bring down the same. If, inspite of warnings,
prices remain exorbitant, authorities concerned should intervene to cor-
trol the same.”13
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VI. CONDITIONS OF SALE AND PURCHASE

1. Conditions Based on Exchange

“Exchange, or sale and purchase of goods is deemed to rak:, place
on the basm of a bilateral agreement. It reflects agreemeit on the part of
either party to effect the transaction in a mutuvally agreed manner. The
agreement can be verbal or in writing or just implicit in i exchange of
goods and money. The explicit or implicit contract is valid. The Holy
Quran says, “O Believers! Honor your agreements.” (5:1)

2. Conditions Pertaining ro Buyers and Sellers
“Buyers and sellers should fulfill the conditions mentioned below:
“They should be phv51cally and intellectually mature and capable
of sound decisions. :
“They should have the intention to effect the transaction.
“They should have the power and freedom to effect a transaction.
“They should be in legal posses§ion of the means of exchange, as
owners, guardians, or inheritors, or as their authorized representatives.
“They should not have been legally restrained from effesting a
transaction. 15

Conditions Pertaining to Money and Goods
“Money and goods to be exchanged are governed by the following
*“The thing to be sold should actually exist as a separate entity.
r or his representative should have been holding the same in trust
bailec, if not dealing with it as an owner.
“A thing to be sold should not constitute any interest or profit
woruing from it. '
“The items and quantity to be sold should be specified. Mere
identification by sight is not enough.
“Identification of a thing to be sold should include a description
of its qualities, which account for any difference in prices.
“A thing to be sold sh¥WYNBBZALSIAYRNE-ITnd not anything anticipa-
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ted in the future. Accordingly, sale of water of non-productive tand, be-
fore providing means to make it productive, will not be correct.

A seller should be capable of physically transferring possessu. ot
goods sold to the buyer. He cannot sell, for instance, birds in the ¢.. or
fish in water unless the buyer himself has the power or means to catch
the same.

“Saje and purchase of lands conquered from those who cover over
the truth of religion, which may have been flourishing at the time of con-
quest, are prohibited. These lands belong to all Muslims. They should be
maintained in their original and flourishing condition on behalf of the
conquering Muslims. What is more, the custodians should see to proper
development and care of the lands and also collect the relevant taxes, in
the interest of the socio-economic well-being of the Muslims in gen-
eral.”” 16
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VII. CANCELLING SALE A GREEMENTS

“As mentioned earlier, sales and purchases entail an agreement that
is bound to be carried out. However, the agreement can be set aside or
cancelled in the following cases:

1. Spot Cencellation

“A seller and or a buyer can cancel their agreement scon after
concluding the same and before parting from each other and in the same
meeting, 17

2. Agreements Concerning Animals
“An agreement to sell or buy animals can be cancelled by the cus-
tomer within three days of reaching the same, as a matter of right.”18

3. Agreements Providing for Cancellation

“Sale purchase agreements can provide for their cancellation by
either party or a third party. Under ‘a provision for cancellation, the
agreements can indeed be set aside or cancelled 719

4. Cancellation After Discovery of Fraud

“Where it is found that fraud or blunder preceded conclusion of a
sale or purchase agreement, then the entire contract can be revoked. 1f
a blunder concerns pricing, the seller concerned can make a new offer
of a correct price. On acceptance of the same, the modified agreement
can be carried out,”20

5. Cancellation Due to Delay in Purchase

“A customer may have made a down payment or an advance on
some goods with a view to completing the deal subsequentiy. This arrange-
ment can remain valid for three days only. If the intending buyer does
not turn up with the money for the payment of the residual amount for
collection of the goods set aside for him, then the seller can cancel the
agreement on expiry of the time-imit of three davs.*21
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6. Cancellation due to Sub-standard Goods

“A customer may have purchased goods without actually verifying
their specifications. If he subsequently finds the goods to be sub-standard,
he has the right to cancel the deal. The same position holds good for
orders placed on the basis of samples seen, including in catalogues, resul-
ting in sub-standard supplies.”’22

7.Cancellation Due ro Faults

“If and when a customer, after pruchasing something, finds it to
be deficient or faulty, he can cancel the transaction, or obtain a con-
cession in its price to compensate fo the deficiency or fault.” 23

www.nehzatetarjome.ir



viii. USURY

1. Introductory Remarks

Unlike ancient Medes, who condemned buying and selling activities
and upheld usury, Islam proclaimed trade to be lawful and prohibited
usury. The Holy Quran says, “..and God has allowed trading and forbid-
den usury...” (2:275) 24

In the Islamic context, money or wealth represents a kind of trust
in the hands of the owner. As a Muslim imbued with charity and fellow-
feeling, and with the requisite capacity to help his brother in need, an
affluent person treats his wealth as God’s or the people’s resources-in-
trust , utilizable for the common good of human society. Itisa sin not to
help the needy and deserving, even by way of a loan repayable without
any extra payment (i.e. an amount equal to the principal or that of a loan,
without adding any interest).

The Quranic teachings foster a deep sense of human brotherhood,
equality, spiritual contentment, mutual concern and kindness among
people, consideration for the weak and depressed among similar other
humane qualities. At the same time, these depreciate any tendencies
towards selfishness, materialistic outlook, malice towards others, exploi-
tation and similar other negative traits, which are sustained by malpract-
tices such as usury. This position is amply illustrated by the Quran.
“But if you do not (relinquish usury and what remains due Jrom it), then
be appraised of war from (the side of) God and His A postle; .. .neither
shall you make (a debtor) suffer loss,...” (2:279) 25 “And if the debtor
is in (financial) straits, then let there be postponement until the situation
eases, and...remitting it as alms is better for you, if you knew.” (2:280)26

a. The Differences between Trade and Usury
Those who say trading is only like usury (2:275) are manifestly
wrong. Trade requires work and efforts on the part of a competent
person. It can result in not only gains, but losses. The risk involves loss
or damage. The efforts and risk undertaken by a trader justify a commen-
www.nehzatetarjome.ir
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surate gain,

In contrast, a moneylender is not required to make any effort or
run any risk, He parts with some of his capital by making sure that its
repayment will make him richer. In this manner, the idol investors of
money and capital become richer day by day, while their poor and weak
customers become poorer and weaker. Eventually, the big capitalists/
interest-earners are able to expand their activities in the manner of colo-
nialists, exploiting country wide areas and further victimizing and weak-
ening sizable populations. No doubt, usury or interest sustains colonialis-
tic expansion and capitalistic exploitation of people.

b. Hoodwinking or Circumventing Laws

Recorded history gives many examples of hoodwinking or cir-
cumventing extant laws. These cases represent vain attempts by some
vested interests to perpetuate the status quo ante concerning laws
that have been positively changed. This ulterior motive is discernible,
irrespective of whether or not the deviations occurred under the purview
of the ancient Roman Empire or the contemporary British courts of
law.

A historical case in point is that of non-observance of the sabbath
by some of the Bani Israel, mentioned in the Holy Quran, “And (O Our
Apostle) ask them about the town which was beside the sea.. when their
fish did come unto them on the day of their sabbath, appearing on the
surface of the water; and on the day they observed not the sabbath, they
(the fish) did not come unto them; thus did We try them... So when they
did forget what they were warned with, We delivered those who forbade
evil and overtook those who were unjust...” (7:163-165)27

Islamic laws, too, have been subjected to trickery and self-decep-
tion. Application of some of the laws depends on the fulfillment of cer-
tain conditions on the part of individual observers. If the prescribed con-
ditions are not met, or could not be fulfilled, then the laws are not appli-
cable. Sometimes, the human element can alter the conditions so that
the laws become susceptible to ulterior motivations and even trickery.

For instance, the pilgrimage entails attendance at five places of
traditional religious significance. Some pilgrims, lacking in either stamina
or determination, may find it easier to confine themselves to Jeddah by
offering oblations there instead. Likewise, Ramadhan fasting is not com-
pulsory for a traveler. This legal provision may be misused by some by
undertaking travel at the beginning, or towards the end of the month of
Ramadhan.

Some people may try to hoodwink and circumvent laws in a man-
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ner of transgression. They apparently respect the law, but try to flout it
in actual practice. For instance, some observe the prohibition of usury
or interest in a devious fashion. They offer something of nominal value
(even a matchstick) as if the extra payment (interest) can be deemed to
be payment for that thing. They deceive themselves by thinking that
interest can be transformed into purchase value just like that, Other
cases include one in which a person ‘buys’ a check for, say, one hundred
thousand tomans by actually paying ninety thousand tomans only!

In his religious edicts, Imam Khomeini affirmed the total illegi-
timacy of the above mentioned acts of trickery and deception, including
those concerning interest and promissory notes. Those who indulge in
tricks and deception ought to realize that Islam does not aim at osten-
tatious adherence. The Islamic laws’ real significance lies in their imple-
mentation in letter and spirit, in the interest of individual and collective
betterment,

Accordingly, all sincere Muslims should understand and implement
Islamic laws according to their intrinsic meaning and significance, and
not by following the form and ignoring the substance.

2. Interest or Usury-oriented Business Transactions and Loaning with
Interest

“That interest or usury is prohibited in Islam is already established
on the basis of the Holy Quran, the Traditions and the consensus of
Muslims. Activities involving interest or usury are counted among the
major sins. These activities can be of two kinds: (1) interest or usury-
oriented business transactions and (2) extending loans with interest.”28

“Interest -oriented business deals refer to exchange of two homo-
genous goods by assigning a higher (artifical) value to one, so as to derive
interest-like extra payment in kind or cash. For instance, anyone selling
one kilogram of wheat in anticipation of two kilograms of the same com-
modity is indulging in an interest-oriented business deal .

“This is so irrespective of whether or not the seller receives extra
payment in cash or kind or on a credit basis, and similar other variations
reminiscent of a peaceful settlement. In any case, interest-oriented bus-
iness deals are unlawful under the conditions mentioned below:

(1) When the goods to be exchanged are homogenous and of

comparable quality according to the applicable legal classification.

If these are not alike and comparable (as in the case of wheat and

lentils), then, any normal extra payment for one over the other will

not be objectionable.29

(2) The two goods to be exchanged should be weighable or measur-
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able and not countable (in terms of identical units), or not identi-
fiable only visually.

“In the above context, I have reviewed any waival of the prohi-
bition of interest in the relevant books. I have found that in no circum-
stances can the exemption from the ban on interest be legally obtained.
Even any exchange of two varieties of goods, with the difference in their
qualities or walues offset by adding something extra to the deficient part,
does not actually circumvent the ban. It will be unlawful as any similar
other tricks of trade.”30

a ). Loaning with Interest

“TLoans with interest are those which a person with capital lends
to another who is in need of the same, on the explicit or implicit condi-
tion that the amount of loan will be subsequently reimbursed together
with an extra payment. These kinds of loans are strictly forbidden in
Islam.” 31

b). Some Clarifications

“A person in need may return a loan obtained without condition
of an extra payment by adding an extra payment as a gift, in token of
his appreciation of the lender’s kindness in fulfilling the borrower’s need.
This gesture on the borrower’s partis indeed commendable. Nevertheless,
it will be prohibited for the creditor to receive the giftin addition to the
principal at the time of repayment.

“One who extends a loan may do so on the basis of a mortgage
or surety or other conditions which'may not be to his material advantage,
but which may represent something advisable (in terms of precaution).

“Obtaining a loan when one does not actually need it is a for-
bidden act. The lesser the need for a loan, the greater is the disapproval
of the same. On the other hand, in case of vital necessity (as for survival,
or safeguarding one’s honor and similar other reasons), obtaining a loan
is a religious duty.

“Extending a loan to a believer is one of the emphatic recom-
mendations, especially when the person is not only deserving but in actual
need.

“A loan transaction between two persons is based on a contract.
The general conditions applicable to the parties of a contract, including
those of physical or intellectual maturity, free choice, intention and the
like, are applicable in the case of loans as well.

“Anything loaned should be either money or in kind, so that its
ownership can be legally transferred. It being so, loaning, demanding a
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loan or profitting from things, the owning of which is repugnant to
Islam, such as alcoholic drinks, will not be in order.

“Anything to be loaned should be clearly specified and not am-
bigiously indicated (i.e. one of two things). Moreover its amount or
quantity or weight or measurements should be specified.

“Until a loaned amount of quantity or item is actually delivered
to and received by the borrower, the loan transaction is not accomplished.

“A loan agreement is legally enforceable and a debtor cannot
unilaterally cancel the same.

“If duration of a loan is prescribed in the relevant agreement, this
condition will remain valid and its compliance will be necessary. On the
other hand, the lending party cannot demand its repayment until the due

date...’’32
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X. BANKING

I. Introductory Remarks

A bank can be a commercial organization set up under laws of
banking to transact monetary and financial business. Banks collect peo-
ple’s savings as deposits. The deposits enable the banks to provide credit
facilities for trade, commerce and personal purposes, as part of a coun try’s
efforts to run its economy.

Historically the need for moneychangers and banks arose cimmul-
taneously with the use of money as a medium of exchanee 1n the capital-
ist countries, banks represent one of the means of expiciting the savings
of the economically, financially and socially weak peovle. They make
enormous profits by utilizing the savings for providing credit facilities.

In our country (Iran) , under the influence of the wrong economic
policies formulated by those who served the interest of global imperial-
ism, the banks traditionally served the vested interests of a handful of
capitalists and monopolyseekers. The people at large scrved the banks
by depositing their lifetime savings, which at times, meant carnings over
a period of ten to twenty years.

Banks in Iran made huge profits by continuously increasing the
rates of interest charged on loans. Consequently, people who were obliged
to borrow became more or less permanent debtors. The excessive profits
led to further nefarious exploitation by the capitalists who opened tens
of private banks within short periods of only a few years. These banks
had the participation of European and American business interests, who
reaped enormous profits, too.

Now with the nationalization and increasing Islamization, the banks
have begun to serve the people instead of the latter serving them.

2. Banking Transaciiois

“The religious instructions noted below cover all banks, inter-
national and intranational, government-owned or private.””33
a) Loans, Crediis and their Legitimacy

“Loans or credits 1‘636%_&;%6@]3}%_@ accordance with the
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resources. If it
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“All legitima sactions with a Muslim, according to the Divine
SW, are i€ ceor dmgly 1"1 Isiamic Society’s bank transactions, too,
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¢ ) Use of Interest-free Deposits

“PDeposits or valuables may be entrusted to a bank as loans tha:
necessitate collateral or guarantee and without the prohibited interest
nd {usurionsy profit, Only then the receiving bank can appropriately
utilize the same "3 6

sreat.free Loans and Exira Payment to Banks

“In case of a deposit with or loan {rom a bank, which transactions
are not governed by inicrestas a condition, any spontaneous (i.e. without
prior agreement) payment of extra money to the lending bank can be
treated as lawful 38 .

f) Use of Assets Held in Trust by Banks

“If money or valuables or assets are deposited YWNETS, S0
that the accepting 1 5 a >cially entrusted ' 8
banks cannot make 2-0f leposits for s ows
the permission of the 39
banks her organizations

epositors or buyers, A ;-\u-mcﬂ. S
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h ) Foreign Exchange Transactions
“Buying and selling foreign exchange, or money exchanges (invol-
ving coins and paper currency of the equivalent or discounted value)

are permissible, except where these are transacted with a view to circum-
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vent interest.” 41

i) Letters of Credir

“One of the important functions of a commercial bank is to pro-
vide credit facilities to a trader. This involves a trader’s deal with a foreign
exporter or supplier, after complying with the prescribed local formalities.
Then, he approaches a bank for opening a letter of credit in favor of the
foreign supplier. For this purpose he makes a part-payment on account
of the cost of goods to be imported. The bank makes payment in full to
the foreign supplier for the goods. Once the goods reach the destina tion,
the bank arranges the clearance in its own name, and then informs the
trader about the arrival of goods.

“On receipt of the arrival notice, the trader arranges payments of
the cost of the import, minus the amount paid earlier in advance. In ad-
dition the pays the bank’s extracharges for services rendered, plus interest
on the credit made available from the date of payment to foreign supplier
until its local reimbursement in full by the trader,

“In case the trader fails to make payment in full, the bank will not
had over the goods to him. Instead, it can initiate sale of the goods for
recovering its dues,

“In the above case, a question arises as to whether or not the above
mentioned bank charges, including interest, are legitimate.

“In reply, it can be stated that so far as bank charges cover specific
services, including registration fee, customs levies and transportation and
warehousing costs, these are legitimate dues. The component of interest
on credit for the duration of actual payment to foreign supplier and its
full reimbursement by the local trader is illegitimate, since it ought to
represent a loan (without interest) to the trader.

“A bank’s right to disposal of goods in case of failure on the part
of the trader to claim the same by paying the dues is validated by a pro-
vision to this effect in the relevant agreement. It serves as a power of

attorney to the bank, so that others can lawfully buy the goods from
it"42

j) Charges for Bank Guarantee

“One of the routine functions of a bank is to suitably provide, at
the request of its customers, a bank guarantee. The need for it arises, for
instance, when a customer engages a building contractor to construct
a house. He gives the contractor a written undertaking that the construc-
tion costs andthe relevant bills will be paid by him in due course.

“The undertaking may be required to be supported by a bank
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guarantee to the effect that in case of non-payment by the customer, the
bank will be liable to pay up to a specified amount. For this, the bank
may demand service charges. In principle, any guarantor, who renders
a service to another, can choose to ask for some wage. A guaranteeing
service of this kind is apparently correct. In any case, the fact remains
that wages can legitimately be demanded for legitimate services, such as
arranging registration, bank guarantee and similar others.”3

“On the other hand, in case a bank is called upon to honor its
guarantee, it can legitimately demand indemnity from the customer in
whose favor the guarantee has been arranged. The customer cannot refuse
to indemnify the bank in this regard.”#4

k) Commission on Bank Transfer or Drafis

“Transfer of money from one place to another, and money orders
or drafts issued for this purpose, are services which a bank renders on
payment of commission. Banks can demand remuneration commensurate
with the actual services rendered. This is subject to the condition that
under no circumstances any bank should use these charges to circumvent
the ban on interest.”#5

l) Checks

“Bank checks, like other negotiable instruments, are financially
significant only in so far as they specify an amount payable (under
certain conditions) by a bank. Buying and selling checks is not lawful >4 6

.

m ) Mortgage Banks

“Mortgage-oriented banks offer loans against collateral and charge
interest on them, too. In other words, they mortgage people’s
real assets to provide for recovery of loans in case of default, and gain
excess amounts as interest as well. The principal amount of a loan can be
legitimately recovered, even through mortgage, but not interest or any-
thing extra.”#7

n) Bank Charges

“Banks can lawfully charge for services rendered (as remuneration
for banking payments), provided their charges are not meant to serve the
purpose of interest.”48

3. Joint Enterprise (mudarabah ) with Banks
a ) Introduciory Remarks
Use of funds collected from depositors for investment by banks in
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joint enterprises has been proposed. The investments could be in the
fields of trade, industry and agriculture. Returns on capital invested
resulting from efforts or the supervision of banks, are shared with deposi-
tors, crediting the latter’s account. This proposal has been approved in
principle by Imam Khomeini as detailed subsequently under “Insurance’.
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X. PROMISSORY NOTES

“A suffah is a promissory note by which a debtor undertakes in
writing to pay a specific sum of money to the creditor or his nominee
within a prescribed timc. There are two kinds of promissory notes:

(1) A promissory note signed by a debtor and (2) a promissory

note signed on behalf of a debtor. Each kind is governed by specific

conditions.

“A creditor, obtaining a promissory note signed by a debtor, may
sell it to a third party for a sum of money lower than that specified in
the document. There is no objection to it provided:4

(1) The transaction is confined to the sale or purchase of the deed

committing the debtor to repayment of the amount specified in

it.

(2) It does not involve goods necessitating their evaluation by

measurement or weighting.

(3) Itis not used as a cover for inferest on loans,
1. Types of Promissory Notes

a. Sufitah Hagiqgi
“Sometimes an intending borrower may ask his locally influential
friend to give him a promissory note. The resultant promissory note can
be bought and sold, subject to the following conditions:
(1) When the promissory note can be interpreted to mean authori-
zation by the giver to the intending borrower (his friend) to sell
the same to a lender, so that the person who gives the promissory
note becomes directly responsible or liable to the creditor. This is
irrespective of whether or not the creditor has actually paid the
debtor more or less than the amount specified in the promissory
note. However, the transaction should not involve measurable or
weighable goods.
(2) Obtaining a promissory note from a friend can mean the same
thing as borrowing fr%w':rlile%zlé‘tggﬁorﬁg.irth"it there should be no
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provision for payment of interest if and when it results in a loan.
On the other hand, any gratuitous extra payment can be treated
as a charitable act. Where a third person extends a loan on the basis
of the promissory note, he can refer to the signatory of the pro-
missory note for repayment of it, if necessary, since the latter is

bound by an implicit agreement concerning repayment of the
Jloan.49

b. Suftah Dustanah
(3) A promissory note obtained from a friend may be accepted by a
bank or a third person in which case the first person who has
signed it becomes a debtor to the bank or the third person, on the
basis of his credit-worthiness.
(4) Signing a promissory note can well mean undertaking an obli-
gation to pay the specified amount to the bank or the third person
in the event of the second person failing to repay the loan.
(5) In case the second person actually fails to repay the loan and his
friend honors his commitment in the promissory note, the latter
can call upon the second person, his friend , to reimburse his pay-
ment as per the promissory note.”>0

2. Compliance with Banking Laws

“Banking laws and regulations require that once debt repayment
falls due , the seller of a promissory note is called upon to make the
repayment. In the event of the debtor failing to repay, signatory of the
relevant promissory note is notified for payment. This procedure is im-
plicitly rtecognized by the concerned parties. Accordingly, the legal
proceedings in the matter are observable. This is necessarily binding on
those who are explicitly or implicitly involved in the transaction concern-
ing promissory notes, if not on others who may not be familiar with the
banking laws and procedures.” |

3. Penalizing for Delay

“Any demand for extra payment on the ground of delayed repay-
rient, by way of penalty or otherwise, is prohibited, even when banks
and creditors and the debtors are willing to effect the same.”52

4. Monetary Value

“Promissory notes and similar other negotiable instruments are not
counted as money,”>3
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XI. LOTTERY TICKETS

1. Introductory Remarks

In the past, some unscrupulous people used to exploit the credu-
lous among passers-by, inviting them to try their luck by picking up
sealed canisters on payment of a fixed price. Some greedy persons could
not help trying, thinking that the «canisters may well contain something
valuable. The canisters may not be found empty, but partly stuffed with
cheap things like peanuts!

Later on the exploiters of some people’s naivete changed their
method of operation. They began to use a sizeable container for putting
rolled slips of numbered paper, which are then intermixed by the opera-
tor before allowing the participants to pick up from the container any
slip that comes to their hands. The number hardly meant a windfall to
every participant.

Lottery ticket operations such as mentioned above brought un-
earned profits in sizeable amounts to the operators. However, their cus-
tomers soon became wiser and rarer.

In time, even policy makers at the government level recognized the
scope for amassing money by giving lottery a veneer of respectability.
They formulated prize tickets numbered in different series, and provided
for attractive ‘fortunes’ (i.e. a hundred thousand for a ticket of just two
tomans). They gave the government-sponsored prize-tickets a country-
wide publicity through various media and at great expense,

As a result of extensive publicity, the sponsors of ‘try-yourduck’
price tickets were able to collect hundreds of millions of rials every week
before drawing the lottery. Most of the collections were from people who
could not really afford the same, but who were induced to participate.
Soon, the number of objecting Muslims who thought better of joining the
racket, increased.

To give an impression that the try-yourduck tickets did not repre-
sent gambling, the sponsor renamed the whole thing as national lottery.
The implication that national purposes, such as that of supporting the Red

Lion and Sun Society , reqmrgvt\}v Vc\:/l_'lnaeiﬁ 2, thus, added to the possibility
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of making some of the poor millionaires overnight! Furthermore, the na-
tional lottery began to employ handicapped persons to sell the ticketsin
place of the able-bodied. The value of prizes was also increased five-fold,
adding brand new cars, and further expanding the publicity. All these
could not alter the fact that the national lottery was basically no different
from try-your-luck tickets.

2. In the Quranic View

“Intoxicants and games of chance and (sacrifices or dedications to)
stones (idols) and (divination by) arrows are only an abomination (re-
presenting) satan’s handiwork,; shun it therefore so that you may be
successful.”’ (5:90) 534

Imam Reda, peace be upon him, in one of his Traditions, says,
“Anything on which betting and gambling takes place can be reckoned
as misir. The word gumar is identical in meaning with gimar, thus, lottery
tickets, which are a kind of betting is gambling and forbidden.”353

However, it may be argued that lottery tickets do not in themselves
represent the physical means of gambling. Perhaps, there is only a remote
possibility of generalizing gambling so as to include lottery. Yet the fact
remains that betting is involved in lotftery. Accordingly, it should be
treated as something to be shunned, considering that its effects are similar
to those of gambling and that its regulations are like those of betting. We
may cite the example of beer to illustrate this point. Beer has been des-
cribed as kumar (an intoxicating drink). this does not alter the fact that
itis a malt liquor and, as such, differgnt from wines and spirits.

In his book, Al-Mukasib al-Muhramal:, Imam Khomeini has given
a detailed explanation of the Quranic precept mentioned below:

“ Consume not your wealth (in vain) among yourselves, (but
investit)in trade by mutual consent...” (4:29) 3¢

In the above quotation, futile dissipation of wealth has been en-
joined against and investment in a joint commercial venture has been
recommended. 57 It signifies also the fact that parties in a futile activity
obviously do not give their unconditional consent, such as that given in a
legitimate business enterprise. For instance, a buyer of try-your-luck
lottery tickets does so in anticipation of winning a prize, albeit in an
equivocal manner, as in gambling.

In view of the foregoing explanation, it can be concluded that any
gambling or betting or try-yourduck transaction is as invalid as any busi-
ness deal not based on absolute consent of the parties, It being so, not
only the business of lottery tickets, but its resultant incidence of prizes

will be invalid.
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3. In the View of the Traditions

' One of the reliable Traditions of Imam Sadiq, peace be upon him,
had been mentioned in his lectures. The former was asked about chess and
similar other games. In reply, a counter question was put. He was asked
to which group games like chess whould belong if God were to separate
everything lawful from everything else that is unlawful. Then, the Imam
confirmed the answer that the above mentioned game and similar others
would belong to the category of unlawful or futile things, since these
beget no benefit or blessing to people.58

In the above context, Imam Sadiq, peace be upon him, advised that
one shoould exercise one’s own critical faculty in deciding whether or
not something is worthwhile. 59 So let us ask ourselves whether or not
try-your-luck tickets are part of things worthwhile and lawful. Evidently,
it is not right to lure millions from the poor people and spend the same on
prizes and other dubious purposes. Eveyone can realize that there is
really no blessing or common good arising from it.

Even if one cannot prove the respectability or vileness of the
lottery ticket transactions, it is sufficient to invoke the people’s economic
well-being as a reason for prohibition of lottery on the part of the reli-
gious authorities.

4. I'mam Khomeini’s Advice on the Controversy

““..The issue concerning try-your-luck tickets is relevant to the
problems dealt with in Islamic Jurisprudence, in terms of a thorough
exegesis, Controversy may arise in this process, such as the one highlight-
ed by the exegesis of the late Ayatullal Khansari and the late Mirza Say-
yid Yunus Ardibili, may they rest in peace, to the effect that try-your-
luck tickets are lawful. Their decision led the government to authorize
try-your-luck tickets,

“It caused an intensification of the controversy regarding the
above mentioned tickets. However, one has to be very careful in matters
of direct or indirect significance in the context of [slamic jurisprudence.
Due care is necessary, especially in the choice of words, lest, God forbid,
a lip of the tongue causes irreparable loss of grace and estrangement from
genuine pursuit of knowledge if not deviation from the straight path of
righteougness. .00

5. Directives Concerning Try-your-luck Tickets

“Sale and purchase of try-your-uck tickets and acceptance of
prizes resulting from lottery are all unlawful. One who receives prize
money becomes guarantor of reimbursement of the same to the real
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OWners. :

“If one wins a lottery prize and receives the same, he should return
it to the real owners, if he knows them.*If not, the prize money will be
part of assets, the ownership of which is ambiguous. In that case, he
should give it to charity on behalf of the unknown owner. Before giving
charity, it will be prudent to obtain permission from the religious author-
ities concerned.

“It will not be appropriate and prudent for any recepient of prize
money to give it to charity in favor of himself or herself as a poor person.
He or she should act on behalf of the real owner, so as to donate it to the
poor.

“A winner of prize money should not stipulate retention of a
portion at the time of donating it to the poor person. The poor recepient,
too, cannot lawfully agree to the condition. However, there can be no
objection if the poor recepient on his own pays something to a deserving
donor, in the absence of a condition to that effect.

“An entity promoting and conduction try-your-luck tickets busi-
ness cannot assume legitimacy by just renaming itself as a National Lot-
tery Organization, without evidencing basic or substantial changes in the
nature, content or modality of its operations.

“There can be no objection if a company is formed to cater for
public interest in welfare projects and it promotes collection of funds
through lottery-oriented prize bonds or certificates with the explicit
knowledge and co-operation of the participants, including the matter of
utilization of the collections.” ]
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XII. INSURANCE

1. Introductory Remarks

Insurance covers risks of total or partial loss of, or damage to,
goods in transit. The risks could arise from, say, fire or sinking of a ship.
These could even lead to bankruptcy of a trader. Traders protect them-
selves against the risk by paying a premium, based on the value of goods
and the nature of risk, to an insurance company. In return, an insurance
company undertakes to compensate for any actual loss or dama ge, so that
both the insurant and the insured (cargo) are protected.

Cargo insurance business, in the modern sense, was initiated by
Lloyds of London in the fifteennth century. 62 Even in the ancient times,
trade agreements provided for coverage of loss or damage to cargo ship-
ments. The ancient Greeks imposed surcharges on goods sold and schedu-
led for shipment. They made a pool of these extra collections, so as to
collectively pay for any loss or damage to goods in transit.

With increasing mechanization of the means of transportation, the
need for accident and fire insurance, too, came to be recognized in the
mid-19th century.

2. Islamic Provisions for Insurance

“Islamic ideology provides for sateguards against several kinds of
socio-economic insecurity and hazards. The overall aim is to promote a
deep and lasting sense of individual and societal well-being brought about
by efforts oriented also to human dignity and brotherhood in a practical
manner. Above all, human expectations reach beyond mere achievement
of a materialistic nature towards the Divine Guidance and Beneficence in
this world and in the next.

“The Holy Quran envisages insurance against poverty, unemploy-
ment, insufficient financial resources consequent upon any inadequacy of
income, bankruptcy, losses, damages, including fire, theft, flood, piracy
and the like, as well as hardships from failure of society’s institutions
and Services, travel hazards and for the helpless or the stranded, among

similar others. (See 9:59) For orphans and families of martyrs, too,
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insurance is called for. (See 8:42)

“In addition, insurance coverage of khums and zakat extends to
education of those who cannot afford the same as well as marriage and
medical expenses of the poor and theneedy .63

The insurance cover indicated above is based on the budgetary
sources of income such as: (1) khums, (2) zakat, (3) kaffarat, (4) waqf,
(5) nadurat, (6) unclaimed inheritance, (7) donations of gifts (ithsan),
(8) acquisitions (anfal), (9) feeding the destitue (at,am), sacri fices (ithar)
and interest-free loans (gard al-hasanah ).

¢. Features Distinguishing Islamic Insurance from Others

“Islamic insurance is part of a public financing system, unlike
the western type of insurance based on voluntary or compulsory premia.
Islamic insurance requirements do not envisage collection of taxes or
premia from poor people. The European system does not distingusih the
rich and the poor.

“Insurance companies in the West lend or invest their collections
of premia without discriminating between the affluent and the needy.
In Islam, funds are provided to those in genuine need of the same, or to
the financially and socio-economically weak.

“Profits from and increases in insurance premia are appropriated
by a handful of capitalists. In Islam, these are deposited in the public
treasury for the benefit of the people at large, including for economic
uplift.

“Insurance companies in the West serve limited purposes. In con-
trast, Islamic insurance cover extends to practically every need for off-
setting losses, deficiency or limitation of people, to a reasonable and
satisfactory extent.

“Islamic safeguards are rendered permanent by the inculcation of
the qualities of moral rectitude and a deep faith that makes a believer,
In this context, a Tradition may be cited which describes the believer
as one who represents a sort of insurance for people’s lives and proper-
ty. 63

“Another Tradition is recalled to the effect that one who can afford
to sleep after a sumptuous meal, while his neighbor remains hungry, does
not really belong to the faithful.

Western Type of Insurance from the Islamic Point of View

In the above context, the Western type of insurance can be analy-
zed within the framework of Islamic jurisprudence, in terms of the prin-
ciples and the praoblems involved on one hand, and the corrupt manifes-
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tations, including amassing of unearned profits by a conglomerate of
capitalist investors, on the other, The latter comes under the purview of
an Islamic government and the scrutiny of the exegesists of Islamic
jurisprudence. They may well chose to nationalize private insurance com-
panies. As for the basic principes and problems, these are discussed in
imam Khomeini’s elucidations cited below.

d. Imam Khomeini’s Clarifications

The first question arises from the possibility that insurance was not
in vogue during the periods of the Prophet and the Imams. If so, would
it not be difficult to treat insurance in the same way as sale, purchase,
rental and the like? The reply of Tmam Khomeini highlighted two points.
Firstly, there is an implication of guarantee in an insurance transaction
and guarantee like many other aspects of business today , has had ante-
cedents traceable even to the early days of Islam.

However, the traditional stipulations did not signify that every
business could be adjuged right away as correct or otherwise. The Divine
Law deemed every contract made between two persons as effective,
irrespective of whether or not there had been a precedent, except where
reasons to the contrary existed.

The second question arises from the possibility that the things
insured against risks are often found intact, which makes an insurance
company a profitable enterprise. Those who do insurance business know
that the probability of risks actually materializing is rather insignificant.
Accordingly, can it be argued that on who pays insurance premium often
does not get any thing in return? :

[n reply, Imam Khomeini stated that a transaction does not nec-
cessarily imply exchange of material things or benefits. For instance, one
may retain a house for rent without actually availing of the benefit of
living in it. The question of insurance, too, involves an intellectual con-
sideration. lrrespective of whether or not one’s apprehension or risk be-
comes real, the precaution itself remains valid 64

“Insurance is a contract between an insurant and insurer, in which
the latter commits himself to make good any loss or damage to a thing
insured, if at all. This he does in consideration of a premium received
from the insurant, the amount of which is fixed by mutual agreement.

“Like other contracts, an insurance contract is based on an offer
by one party and its acceptance by the other party. This does not, how-
ever, necessarily mecan a verbal or written offer from an insurer, saying
that he would underwrite a risk, provided a certain amount of premium is
paid. It can as well ‘be an offer from the insurant that he would pay a
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certain amount of premium, if the insurer to whom the offer is made un-
dertakes to insure something. In either case, irrespective of the language
used, the contract is valid.

“All the conditions ordinarily applicable to contracts or trans-
actions are relevant to an insurance agreement. These include: Physical
and intellectual maturity, absence of any legal restraint concerning some-
thing to be insured, free choice, intention to carry out the agreement. In
other words, insurance transactions involving children, insane persons,
prohibited things, and those which are not really intended will not be
effective.

“Aside from the conditions mentioned above, a few others are
applicable to insurance:

*“Specifications concerning the parties to an insurance contract
and the insured object (cargo or the means of transportation).

*“Specification of the amount of premium.

#“Qpecification of the nature and content of insurance and the
risks covered, such as fire, voyage, theft, health, death and similar others.

#*“Period covered by insurance and the periodicity of payment of
the premia, if any.

“It is not always necessary to fix the amount payable by an insurer
as a precondition. It will be sufficient if a cargo policy states that in the
event of loss or damage to the insured property, the same will be assessed
and paid by the insurer to the insurant.

“Insurance contracts that fulfill the above conditions are correct.
This is irrespective of whether or not an insurance policy covers life, a
motor vehicle, an aircraft, a ship, agricultural or other produce/product,
company or government employees, a family, a city, or the insurant is
head of a company, government, head of a family or a mayor. A govern-
ment might as well insure citizens in an urban area or the country as a
whole.

“In the above context, a question may arise as to the free and
reciprocal nature of an insurance contract. Whatever may be the extant
rules applicable to an insurance agreement, these may not be entirely
without any doubtful application. The doubts may be similar to those
involved in the apparent one-sided nature of conciliatory agreements,
expiatory offerings and guaranteeing something by way of quid pro quo.

“However there is a strong probability that any constraint such
as indicated above does not limit or cause any deficiency inan insurance
contract. This position is strengthened by the nature and content of an
insurance deal in which the insurer commits himself to offset any loss or
damage to the insured property. This is notwithstanding its resemblance
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to a unilateral commitment or agreement involved in a conciliatory deal,
offering or a guarantee in return for a consideration,

“In any case, irrespective of whether or not an insurance contract
is sustainable by itself, or deficient (in its scemingly one-sided nature)
in the manner of a concilatory deal, it is not only tenable, but an enforce-
able contract,

“Mutual insurance, too, is prima facie correct, in that the risks are
Jointly undertaken by insurer in collaboration with investors of capital.

“An insurance company can lawfully utilize premia collections
plus capital plus capital contributions, including from insurants, in pro-
fitable ventures of a commercial nature. The resultant profits and losses
are jointly shared by the direct or indirect participants in the comme rcial
ventures. Where premia payments have been offset by an insurer’s reim-
bursement of loss or damage, there is no question of investing them in
any thing else. Any participant insurant is entitled to the insurance policy
payment only, in consideration of the relevant premia.

“Also, if some participants in the above mentioned investments or
joint ventures offer no capital contribution, but their working ability
only, then their participation will be valid on the basis of an investment in
commercial projects,

“If an insurer pays a bonus over and above any payment as per an
insurance policy, as in the case of life insurance policy, providing for an
endowment, it will be lawful, too. It may well represent an incentive
offered by an insurer for promoting life insurance. The excess paviment
cannot be construed as any usurious loan.*This is because premia are not
loaned. An insurance agreement is independent of any loan. The condition
of premium is a lawful as well as enforceable one.

“There cannot be any objection to an insurance company insuring
itself with a bigger company of its kind > 5
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